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Meet the Speakers

Lord Justice Burnett
Sir Ian was called to the Bar by Middle Temple in 1980 and elected a
Bencher in 2001. He was in practice as a barrister from Temple Garden
Chambers between 1982 and 2008 (Head of Chambers, 2003–08). He
was Junior Counsel to the Crown, Common Law between 1992 and 98
and became Queen’s Counsel in 1998. He was an Assistant Recorder
between 1998 and 2000, a Recorder between 2000 and 2008 and a
Deputy High Court Judge in 2008. He was appointed a Judge of the
High Court of Justice, Queen’s Bench Division in 2008. He was Deputy
Chairman of the Security Vetting Appeals Panel between 2009 and
2014 and Presiding Judge on the Western Circuit from 2011 to 2014.
He was appointed as a Lord Justice of Appeal on 6 October 2014.

Simon Browne QC – Temple Garden Chambers
Simon continues to head the field in costs litigation, appearing in the
seminal cost cases in the higher courts and is a true heavyweight in
this practice area. His costs work continues in heavy commercial and
group litigation as common costs counsel in the Mirror Phone Hacking
Group litigation appearing in the Court of Appeal and Supreme Court
and in the News International phone hacking litigation. He was
instructed as common costs counsel on the £150 million Construction
Litigation, uniquely before a three judge Court at first instance. He
continues his academic commentaries and articles on costs law and at
the invitation of the Master of the Rolls sits on the Civil Justice Council
on costs matters.

Shaman Kapoor – Temple Garden Chambers
Shaman’s practice covers several fields of commercial and common
law with his costs practice bridging both fields. Regularly in the High
Court and SCCO he continues to seek opportunities to expand his
practice both domestically and internationally. His costs practice has
grown with vigour and he is well-known amongst practitioners and the
judiciary. He enjoys the technical points and the diversity of practice
areas to which costs work applies and is regularly involved in costs
budgeting, enforceability arguments, assessments and advisory and
drafting work on retainers. Attention to detail, pure advocacy skills
and client manner are particularly notable attributes.
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Master Rowley - Costs Judge SCCO
Jason Rowley has been a Costs Judge at the Senior Courts Costs Office
based at the Royal Courts of Justice, since 2 April 2013. Jason started
practising as a solicitor at (The) Smith Partnership in Derby in 1991
before moving to A. E. Wyeth & Co in Dartford a year later. He
became a partner there before the firm merged to become Vizards
Wyeth in 2001. In 2003 he became managing partner and stayed in
that role until he left in 2009.
Thereafter he became the chief executive of 12 King's Bench Walk, a
barristers’ chambers in the Temple, London. In 2012 he left one
Temple for another when joining Temple Legal Protection Limited as a
senior underwriting manager.
Before joining the Bench full time, Jason was a Deputy Taxing Master
at the Senior Courts Costs Office and a High Courts Costs Assessor. He
was formerly a member of the Law Society’s model CFA working party
in 2005, the Civil Justice Council’s various “big tents” and was
president of the Forum of Insurance Lawyers 2002-2003.

Stephen O’Dowd - Harbour Litigation Funding
Stephen O’Dowd joined Harbour in November 2011. Previously,
Stephen was the Head of Commercial Litigation at British
Telecommunications plc (BT), managing the team responsible for
resolving high value, complex or brand-affecting disputes in the UK. An
English solicitor, Stephen qualified at Addleshaw Goddard in 2000
where he practised in a broad range of international litigation and
arbitration until he joined BT in 2006. At Harbour he has developed an
in-depth expertise in assessing class actions and competition law
claims, and possesses a wealth of experience in costs management.

Nick Moore – Therium Capital Management Ltd
Nick joined Therium in 2015 prior to which he was an associate in the
dispute resolution group at CMS Cameron McKenna. In private
practice he specialised in contentious insurance/reinsurance matters,
including policy coverage analysis and domestic and international
dispute resolution. Nick acted for another funder in Harcus Sinclair v
Buttonwood Legal Capital Ltd and others [2013] EWHC 1193, which
was the first reported case to consider termination of third party
funding agreements under the new Jackson regime. Since joining
Therium Nick has funded a wide range of litigation and arbitration both domestically and internationally.
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Simon Burnett – Balance Legal Capital
Simon has over ten years’ experience advising clients on commercial
disputes in Australia and England and Wales, most recently with
Freshfields Bruckhaus Deringer LLP in London. Simon co-founded
Balance Legal Capital with Robert Rothkopf in early 2015 shortly after
completing an MBA from the London Business School. Simon writes
and speaks on developments in the area of litigation funding and
innovation in the legal sector generally. Simon holds a Bachelor of
Laws from the University of Sydney and a Master of Laws from the
University of New South Wales.

David Pipkin – Temple Legal Protection
David has worked for nearly 40 years as a Chartered Legal Executive
specialising in Personal Injury and insurance related litigation.
Subsequently he worked for defendant Law firms for over a decade
managing teams of lawyers and acting for defendants in Personal
Injury and general insurance litigation. In this role, he became involved
in the early development of the After the Event Insurance (ATE)
market, and assisted the Association of British Insurers (ABI) in their
intervention in the Court of Appeal test cases such as Callery v Gray.
As the London representative for the Forum of Insurance Lawyers
(FOIL) he was involved in the liability insurers’ approach to ATE and
worked with the Government and Judiciary in several key
consultations. He was a member of the Chartered Institute of Legal
Executives (CILEX) National Council for over 15 years and was CILEX
National President in 1995/6. He is also a Fellow of the Royal Society of
Arts.
For the last 11 years as Underwriting Director of Temple Legal
Protection he has been at the forefront of the development of
Temple’s ATE insurance products and has taken delegated authority as
far as is possible to provide the most efficient insurance facilities to
Lawyers.

Richard Boyle – Temple Garden Chambers
Richard completed pupillage at Temple Garden Chambers and was a
pupil of Mark James where he was introduced to costs work. Since
becoming a tenant, Richard has gained experience of costs work
through his practice in personal injury and other civil work. He has
extensive experience of costs budgeting and is regularly instructed to
represent the Ministry of Defence at CCMCs. Richard receives a
growing number of specialist costs briefs, particularly relating to the
recovery of pre-and-post LASPO ATE premiums, and is keen to build his
costs practice in all areas.
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Matthew Waszak – Temple Garden Chambers
Matt undertakes a wide spectrum of costs work, both as an advocate
and in an advisory capacity. He regularly appears before Regional Costs
Judges in the County Courts and before Masters in the Senior Courts
Costs Office, and undertakes a range of appellate work also. He has a
niche practice in the recovery of ATE insurance premiums and
appeared in the recent leading case of Pollard v University Hospitals
NHS Trust [2016] before Langstaff J. Between November 2014 and
March 2015, he was instructed as junior counsel (led by a QC) in
detailed assessment proceedings arising from actions brought in the
High Court and the Family Court.

James Laughland – Temple Garden Chambers
James has been recommended for his expertise in Costs for many
years. He is instructed in the current leading cases concerning costs:
for example, Broadhurst v Tan, an expedited appeal heard before the
Master of the Rolls on the effect of Part 36 in fixed costs cases; Miller v
Associated Newspapers, decided this year in favour of the Claimant on
the issue of the recoverability of additional liabilities in publication
proceedings but now on a leapfrog appeal direct to the Supreme Court
listed for January 2017 and is also instructed in the leapfrog appeal to
the Court of Appeal in BNM v MGN, an important decision concerning
proportionality.

Philip Daval-Bowden, Masters Legal LLP
Philip is the Senior Managing Partner of Masters Legal Costs Services
LLP and acts for an extensive, primarily City based clientele. He
specialises in providing consultancy services, advice and advocacy in all
forums up to the Supreme Court and Privy Council and in various
jurisdictions. He has regularly been instructed as an expert in costs
law.
Philip is head of the Commercial department and regularly acts in high
profile and high quantum commercial litigation often involving
numerous jurisdictions (including in Europe, the US, the Cayman
Islands, Bahamas and BVI) where multi-million pound costs are at
stake and legal principles are being tested.
Philip advises extensively on costs budgeting and management and is
currently acting as the Claimants’ appointed costs expert in the Mobile
Telephone Voicemail Interception (MTVIL) against News Group
Newspapers and the Mirror Group Newspapers Hacking Litigation
(MNHL) against MGN.
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Richard Wilkinson – Temple Garden Chambers
Richard has been recognised / recommended by leading publications
as a costs expert for many years. He appears regularly in the SCCO and
appellate courts on a full range of costs issues, as well as undertaking
advisory and drafting work. He was Junior counsel in Mitchell v MGN in
the Court of Appeal. Other notable past cases include Atack v Lee /
Ellerton v Harris [2005] 1 WLR 2643 (recoverability of CFA uplifts),
Holmes v McAlpine [2006] EWHC 110 (QB) (enforceability of CFA),
Sidhu v Sandhu [2009] EWHC, Burton J (enforceability of Defendant
CFA) and Stephens v Tesco Stores [2010] EWHC Butterfield J (late Part
47 offers, effect on costs of DAH proceedings).

Ben Casey – Temple Garden Chambers
Ben has a broad practice covering high value personal injury, inquests
and costs. He deals with a full range of costs-related issues arising
both during substantive litigation and during the assessment
process. His costs work includes costs budgeting hearings, drafting
points of dispute/replies, advising on issues of principle (including the
recoverability of ATE premiums and uplifts) and general appellate
work. He has regularly been instructed in the SCCO on high value
detailed assessments arising out of commercial disputes and clinical
negligence claims

David White – Temple Garden Chambers
David has a thriving practice across Chambers’ areas of work, and his
costs practice includes both detailed assessments and arguments of
principle.
David understands that costs is not just a practice area in its own right,
but increasingly something which impacts more broadly.
As government implements ever more wide-ranging costs reforms, a
barrister that understands costs is of real benefit to all clients.
Before the Bar, David served in the British Army, and was President of
the Students’ Union at Sheffield University, responsible for over £10m
turnover and 800 employees.
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Mark James – Temple Garden Chambers
Mark James has appeared in some of the leading cases on champerty,
solicitors' retainers and other solicitor-client disputes. He frequently
appears in applications for wasted and non-party costs. He
represented both claimants and defendants in the cost budgeting pilot
schemes for defamation and in the TCC and continues to do so now
that cost budgeting is generally in use. He is commonly asked to
advise in cases that raise complicated legal and technical issues (such
as whether CFAs can be assigned) and has a reputation for providing
incisive and practical advice. As a result of this expertise he is also
frequently instructed in professional negligence claims involving claims
against solicitors and/or barristers. Mark has been recognised for his
costs work in both Chambers & Partners and Legal 500 for many years.

Lionel Stride – Temple Garden Chambers
Lionel has a multi-track practice specialising in personal injury, clinical
negligence and costs, with associated expertise in insurance disputes
and civil fraud. His costs work extends to all areas of commercial and
common law litigation. He has extensive expertise in costs
management
conferences,
detailed
assessments,
appeals,
enforceability challenges to CFA’S, solicitor-own client assessments
and drafting general points of dispute. He also advises on costs
budgeting, compliance and the application of, and exceptions to, QOCS
(including where there are pre- and post- April 2013 funding
arrangements in place).

Master Roberts – Queen’s Bench Division
Master Roberts was called to the Bar in 1983 and practised as a tenant
at the Chambers of Ami Feder at Lamb Building and the Chambers of
Robin Tam QC at Temple Garden Chambers, specialising in personal
injury and clinical negligence litigation. In 2009 he was appointed a
Master of the Senior Courts, Queen’s Bench Division, where he is a
specialist clinical negligence Master. He has been a member of the Civil
Procedure Rule Committee since October 2014. He is the Chair of the
Court Forms sub-committee, Chair of the cost budgeting subcommittee and a member of the sub-committees considering model
directions and fixed costs in clinical negligence claims. He is a
contributing editor of the White Book with responsibility for clinical
negligence and limitation. In December 2015 he was appointed a
course tutor for civil law training at the Judicial College.
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James Arney – Temple Garden Chambers
James Arney was called to the Bar in 1992, and has developed a
thriving practice focused on personal injury and costs. Appraised for
his precision, numeracy and strategic ability, James is repeatedly
instructed in a range of costs work, incorporating detailed assessments
and appeals, and CFA technical challenges. James appears before the
High Court and Court of Appeal in costs matters. He is also well-versed
in cost budgeting matters, to include advising solicitors in the
preparation of budgets and contesting/defending budgets at Costs and
Case Management Conferences. James’ recent instructions include
noteworthy cases such as Knauer v The Ministry of Justice and James v
Ireland [2015] EWHC 1259 (QB)

Master Whalan – Costs Judge, SCCO
Master Whalan was appointed as a Costs Judge in November 2015. He
was called to the Bar by Middle Temple in 1988, and practiced from 2
Grays Inn Square, and for the last 12 years of his practice at 9 Gough
Square, specialising in Personal Injury & Costs. During his time at the
Bar he was the editor of JPIL and the secretary of APIL'S Barrister
Group, and co-authored several legal text books. He was appointed as
an Immigration Judge of the Asylum and Immigration Tribunal in 2006
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SOLICITOR’S RETAINER: ASSIGNMENT OR NOVATION?
Shaman Kapoor, Temple Garden Chambers

1. The current climate is giving rise to this argument which is resurrecting its head, most often in
situations where a CFA with a client (“debtor”) has been assigned, or purportedly assigned, from
Entity A (“assignor”) to Entity B (“assignee”) intending to carry with it (although not always) the
recoverability of pre-01/04/13 additional liabilities into the post-assignment phase.

2. The argument is tricky. The law is not entirely clear. The inconsistencies are beginning to
emerge and the trench wars have begun.

Introduction

3. Contractual rights being “things in action” (or choses in action) were historically not assignable
at common law without the consent of both contracting parties. Before 1875, the only methods
of assigning contractual rights at law were by novation, and by procuring the debtor’s
acknowledgement that he held for the assignee. Both of these methods required the consent of
the debtor.

4. Equity, however, did permit the assignment of contractual rights whether such rights were legal
or equitable. Where the rights were equitable, the assignee could sue in his own name, but had
to make the assignor a party to the suit if he retained an interest in the subject-matter (for
example, if the assignment was conditional). If the right was legal, equity could compel the
assignor to allow the assignee to use his name in a common law action. The assignor had to be a
party to such an action in order to bind him at law.
5. The assignment of certain kinds of assignment are now governed by statute.

But the

assignability of a contractual right is generally governed by the rules of equity existing before the
Judicature Acts (Chitty – 19-042). The assignment of a solicitor’s retainer is thus an equitable
assignment.
6. An equitable assignment does not require notice to the debtor (Chitty - 19-020). The assignee
should have the chance to accept or decline the assignment (Chitty – 19-023). An equitable
18

assignment of a legal chose in action need not be in writing or in any particular form (Chitty 19025). If consideration is needed at all, it is a question only as between assignor and assignee – it
is immaterial to the debtor (Chitty – 19-027). If the rights arising under a contract are declared
by the contract to be incapable of assignment, unless there is consent, such an assignment will
be invalid (Chitty 19-043).
7. For a novation to occur, two contracting parties agree that a third, who also agrees, shall stand
in the relation of either of them to the other (Chitty – 19-086). Consent of all of the parties is
essential. Chitty says: “…in this necessity [for consent] lies the most important difference
between novation and assignment.” The distinction appears to be that consent of all three
parties is necessary.

The position in law

8. It is generally accepted that the benefit of a contract may be assigned, but subject to certain
limited exceptions the burden may not. Whilst the benefit and burden can become the subject
of an ancillary agreement, such a transition may in fact be found to be a novation. The changes
in regulation as to compliance of CFAs or as to the recoverability of additional liabilities means
that the distinction is important and of considerable value.
9. In the 32nd Edition of Chitty at paragraph 19-089 the editors state that “…the effect of a novation
is not to assign or transfer a right or liability, but rather to extinguish the original contract and
replace it by another…As novation is different from assignment, it follows that the rule that
assignment is “subject to equities” does not apply to novation.”

10. The factual scenarios that might give rise to a consideration of these principles might arise
where there is a corporate restructure; the closure of a firm; the merger of firms; the take-over
of a firm; the change of employment of a fee earner; to name just a few examples.

11. But, at the very least, the following questions arise:

A) Can Firm A assign a CFA to Firm B?
B) If so, is the client’s consent to the assignment required or can the firm proceed without it?
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C) If the client’s consent is required, does the tripartite agreement make the transaction one of
novation rather than assignment, i.e. to terminate the retainer with Firm A, and to novate a
new one with Firm B?
D) If a CFA can be validly assigned, what formalities are required to effect assignment?

12. It is important to distil the key principles and to consider their application over time before being
able to address properly address these questions as they apply to any particular case.

Foundation of the doctrine of benefit and burden

13. Upjohn J in Halsall v Brizell [1956] 1 Ch 169 provides the origin in ‘modern’ times for the
doctrine. Halsall was a case that concerned the enforceability of a deed of covenant entered
into by the owners of building plots in a development in Liverpool against the successors in title
of the original covenantors. The owners of the plots for the time being enjoyed the benefit of
the roads and sewers constructed as part of the development and, on behalf of themselves and
their successors in title, had covenanted with the trustees to pay part of the cost. Some houseowners, being successors-in-title to the original covenantors, refused to pay an increased
contribution. The trustees and other house owners applied to the court to determine the true
construction of the deeds.

14. At p.180 of that judgment there was agreement between the parties that there was a rule that
one who accepts the benefit of a deed must also accept the burden of it.

What is the “pure principle”?

15. In his search for the foundation of the doctrine, Upjohn J considered Elliston v Reacher [1908] 2
Ch 665 and at p.182/3 of his own judgment concluded:

“…If the defendants did not desire to take the benefit of this deed, for the reasons I have given,
they could not be under any liability to pay the obligations thereunder. But, of course, they do
desire to take the benefit of this deed. They have no right to use the sewers which are vested in
the plaintiffs, and I cannot see that they have any right, apart from the deed, to use the roads of
the park which lead to their particular house…
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…Therefore, it seems to me that the defendants here cannot, if they desire to use this house, as
they do, take advantage of the trusts concerning the use of the roads contained in the deed and
the other benefits created by it without undertaking the obligations thereunder. Upon that
principle it seems to me that they are bound by this deed, if they desire to take its benefits…”.
[Emphasis added.]

16. Sir Robert Megarry V-C in Tito v Waddell (No.2) [1977] Ch 106 considered the principle applied in
Halsall and concluded that the “pure principle” of benefit and burden was distinct from a
conditional benefit or the annexation of a burden to property.

17. Thus Upjohn J’s principle that a party seeking to take any (or indeed all) of the benefits of a deed
must also be bound by the burden (or all burdens) of it, received its title as the “pure principle”.

18. In Rhone v Stephens [1994] 2 AC 310, the House of Lords disapproved of the ‘pure principle’ but
cast no doubt on Sir Robert Megarry V-C’s comment as to conditional benefit or annexation of a
burden to property. Rhone was a case which raised the question of the enforceability of positive
covenants between the owners of freehold estates, where both properties were in common
ownership as one property, but then sold on as two separate (albeit attached) properties. The
conveyance recorded that the vendor preserved for himself and his successors in title the
obligation to repair and to keep in repair the roof of Walford House as it lay above Walford
Cottage.

19. Lord Templeman in Rhone said:

“…I am not prepared to recognise the “pure principle” that any party deriving any benefit from a
conveyance must accept any burden in the same conveyance…[Halsall was a case in which that]
the defendant’s predecessor in title had been granted the right to use the estate roads and
sewers and had covenanted to pay a due proportion for the maintenance of these facilities. It
was held that the defendant could not exercise the rights without paying his costs of ensuring
that they could be exercised. Conditions can be attached to the exercise of a power in express
terms or by implication. Halsall…was just such a case and I have no difficulty in whole-heartedly
agreeing with the decision. It does not follow that any condition can be rendered enforceable by
attaching it to a right nor does it follow that every burden imposed by a conveyance may be
enforced by depriving the covenantor’s successor in title of every benefit which he enjoyed
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thereunder. The condition must be relevant to the exercise of the right. In Halsall…there were
reciprocal benefits and burdens enjoyed by the users of the roads and sewers…
…In the present case Clause 2 of the 1960 Conveyance imposes reciprocal benefits and burdens
of support but Clause 3 which imposed an obligation to repair the roof is an independent
provision…
…In Halsall…the defendant could, at least in theory, choose between enjoying the right and
paying his proportion of the cost or alternatively giving up the right and saving his money. In the
present case the owners of Walford House could not in theory or in practice be deprived of the
benefit of the mutual rights of support if they failed to repair the roof.”

GENERAL PRINCIPLE:

20. The benefit of a contract can be assigned but, subject to limited exceptions, the general rule is
that the burden cannot.

21. Collins MR in Tolhurst v Associated Portland Cement [1902] 2 KB 660 said:

“…It is, I think, quite clear that neither at law nor in equity could the burden of a contract be
shifted off the shoulder of a contractor on to those of another without the consent of the
contractee. A debtor cannot relieve himself of his liability to his creditor by assigning the burden
of the obligation to someone else; this can only be brought about by the consent of all three and
involves the release of the original debtor…”

“…On the other hand, it is equally clear that the benefit of a contract can be assigned, and
wherever the consideration has been executed and nothing more remains but to enforce the
obligation against the party who has received the consideration, the right to enforce it can be
assigned and can be put in suit by the assignee in his own name after notice.”

“Whether the right so created involves privity between the debtor and the assignee is, I think,
doubtful; and the rule of the common law that the action must be brought in the name of the
assignor shews that it did not regard such a transaction as equivalent to a novatio.”
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“The right seems rather to be based on the equitable principle that it would be against
conscience on the part of the person on whom the obligation lay to discharge it to the original
contractee after he had notice that the latter had assigned the benefit of it to another person.”

QUALIFICATION / EXCEPTIONS:

22. (i) Contracts personal in nature and in particular involving personal skill and confidence cannot
be assigned.

23. See for example, Chitty at 19-055.
24. Further, in Tolhurst, Collins MR said:

“The special right of ignoring altogether the consent of the person on whom the obligation lies
to the substitution of one person for another as the recipient of the benefit would seem in
principle and in common justice to be confined to those cases where it can make no difference
to the person on whom the obligation lies to which of two persons he is to discharge it, and I
think the right of dropping the original contractee out of the discussion must be limited to those
cases only in which the contract – that is, the benefit of all that remains to be done under it has
been assigned; and it is in this sense only, as it seems to me, that contracts can be said in
strictness to be assignable.”

“There is, however, another class of contracts, where there are mutual obligations still to be
enforced and where it is impossible to say that the whole consideration has been executed.
Contracts of this class cannot be assigned at all in the sense of discharging the original
contractee and creating privity or quasi privity with a substituted person.

“You have a

right”…“to the benefit you contemplate from the character, credit and substance of the party
with whom you contract”. To suits on these contracts, therefore, the original contractee must
be a party, whatever his rights as between him and his assignee. He cannot enforce the contract
without shewing ability on his part to perform the conditions performable by him under the
contract. This is the reason why contracts involving special personal qualifications in the
contractor are said, perhaps somewhat loosely, not to be assignable.”

“What is meant is, not that contracts involving obligations not special and personal can be
assigned in the full sense of shifting the burden of the obligation on to a substituted contractor
23

any more than where it is special and personal, but that in the first case the assignor may rely
upon the act of another as performance by himself, whereas in the second case he cannot. He
cannot vouch for the capacity of another to perform that which the other party to the contract
might, however unreasonably, insist was what alone he undertook to pay for – namely, work to
be executed by the party himself. If, for instance, he had ordered a painting from some
unknown artist of his own choice, he could not be compelled to accept instead of it the work of
another artist, however eminent.”

25. Chitty gives the example of a publisher not being entitled to assign the benefit of an author’s
contract to write a book if the author relied on the publisher’s skill and judgment as a publisher.
However, it goes on to state that an author’s right to be paid royalties may be assigned. The
example in Tolhurst is perhaps easier to digest where it refers to “…an unknown artist of his
choice…”.

26. It seems that if there is particularity to a contracting party, whether it be by association to an
individual, or to a brand or by reputation, the contract is likely to be one that is deemed to
involve ‘special personal qualifications’ (as distinct from non-special) and therefore not be
capable of assignment. The exception to this statement is where there is consent of all three
parties involved. Such a scenario would in turn lend itself to an exercise of construction in
determining whether or not there had been assignment or instead novation – but as per
paragraph 21 above, it does not seem that there would be privity of contract as between
assignee and debtor, thus potentially pointing back to an assignment.

27. (ii) “Pure Principle”

28. There was historically support for the proposition that a long-standing exception to the general
rule was where the burden and the benefit (independent from one another) are said to pass
from one contracting party to a new party. [See Tito and Halsall (above).]

29. This view has come under attack since the speech of Lord Templeman in Rhone. The current
view is that of course parties have the freedom to contract as they wish, and where there is
tripartite consent, there can be assignment (or novation) of a benefit and/or burden even if
there is no reciprocity as between the benefit and burden.
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30. However, where there is no tripartite consent, and the court is asked to construe the
transaction, the “pure principle” was stated too broadly and is not recognised by the House of
Lords.

31. (iii) “Conditional benefit cases”

32. This has been described as a rule of “all or none” [Megarry V-C in Tito]. A burden that has been
made a condition of the benefit, or is annexed to the property, simply passes with it: if you take
the benefit or the property you must take it as it stands, with all its appendages, good or bad.

33. This is the category that is most likely to exercise costs lawyers dealing with the potential
assignment of a retainer.

34. As observed by Peter Gibson LJ in Thamesmead v Allotey (1998) 30 HLR 1052, CA, Lord
Templeman (in Rhone) made clear that for a burden to be enforceable it must be relevant to the
benefit. There must be a correlation between the particular burden and a particular benefit
which the successor has chosen to take [emphasis added].

35. In Jenkins v Young Brother Transport Ltd [2006] EWHC 151 (QB), Rafferty J observed that at first
instance (Master Campbell) it was found that the benefits to the new firm in receiving payment
were directly conditional on its obligations in the CFA, that is doing the work, acting in the
client’s best interest etc. The burden of the (work under the) CFA was dependent on the benefit
of the CFA – namely, the right to be paid in certain circumstances.

36. The paying party sought to distinguish the exception by asserting that the client care/retainer
letters did not in fact amount to an agreement between the client and the solicitors; and that
the client care letters did not create contracts on identical terms (pointing to an increase in
hourly rates).

37. The court was fortified in its view that the client had consented, because apart from the fact that
in Jenkins the client followed the fee earner to two separate firms, the client could have been
put to his election: continue to instruct the new firm or terminate the CFA with the
consequences set out therein at “Paying us if you end this agreement”.
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38. The court was also to driven to its conclusion that there was assignment given the motives of the
client to follow the specific fee earner into two separate firms, consequently setting out his
confidence in the fee earner’s skill, expertise and professional judgment. It was held that the
client sought to preserve and rely upon the trust and confidence he had in the fee earner and
that “…it would be a novel approach to the administration of justice were this court to seek on
its merits to interfere with a professional relationship whose propriety and worth has never
been challenged.” [Emphasis added.]

39. The benefit of being paid was conditional upon and inextricably linked to the meeting by the
new firm of its burden of ensuring to the best of its ability that the client’s claim succeeded. As
such, the condition was relevant to the exercise of the right.

40. And then at paragraph 31 of the judgment this:

“…The relationship between the client and the solicitor involved personal confidence. As we
have already rehearsed, what drove these events was the trust and confidence Mr. Jenkins had
in FP [fee earner] based on her uninterrupted conduct of his case. Whether absent that trust
and confidence, a CFA could validly be assigned is not a matter upon which it has been necessary
for us to reach a conclusion.”

41. This Paragraph 31 of the judgment appears, respectfully, to mix the different categories of
exceptions together, namely, the tripartite consent to a contract personal in nature [see
paragraph 20 above] with a conditional benefit case [see paragraph 31 above]. It may be that
the facts of Jenkins lend itself to an argument under both categories, but it is easy to see how
without a most careful assessment of how the law has developed, the latter category (condition
benefit case) which is likely to be the most trodden ground for a cost lawyer could well have
been muddied. Support for this view can be derived from Scott Baker LJ in Davies (below).

42. (iv) “Construction of the instrument or transaction”

43. Whilst cited in the early cases as potentially a separate category of exception, in the author’s
view this is something that will be taken in the round when considering whether any of the
excepted categories apply. Arguably, it also serves only to reiterate the freedom of the parties
to contract as they wish.
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Recent cases

44. In Davies & Ors v Jones & Or [2009] EWCA Civ 1164, the Chancellor of the High Court Scott Baker
LJ considered an appeal arising out of a transfer of property where a part of the purchase
monies were to be retained by the purchaser after completion until ground clearance and site
preparation works had been completed. The purchaser then assigned his right to the property,
and the original vendor sued for the outstanding purchase monies. Scott Baker LJ set out the
principles that the law, as it then stood, appeared to hold:

(1) The benefit and burden must be conferred in or by the same transaction. What is required
is a transaction having legal effect. An understanding may not be enough.

(2) The receipt or enjoyment of the benefit must be relevant to the imposition of the burden in
the sense that the former must be conditional on or reciprocal to the latter. That will be a
question of construction. In each case it will depend on the express terms of the transaction
and any implications to be derived from them.

(3) The person on whom the burden is alleged to have been imposed must have or have had the
opportunity of rejecting or disclaiming the benefit, not merely the right to receive the
benefit.

45. In Jones v Spire Healthcare Limited (11/09/2015) Liverpool County Court, DJ Jenkinson dealt with
a case arising from an accident at work whose costs ordinarily would have been dealt with by
provisional assessment. The issue of assignment of retainer caused the matter to be listed for
hearing. The client signed up to a CFA on 03/02/12. Prior to 17/01/14, the original firm
conducting the claimant’s case (Barnetts) became insolvent and administrators decided to sell
the personal injury work of Barnetts to another firm (SGI Legal LLP). On 21/01/14 a “Deed of
Assignment” was entered into seeking to assign the benefits and obligations of the retainer of
various clients, including the instant one.

46. The client was written to on 21/01/14 and essentially ‘notified’ of the position, making it plain
that it was the client’s choice for the case to be ‘transferred’. The client got in contact,
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expressed surprise and then completed the documentation (“Deed of Assignment”) permitting
the transfer.

47. The court found on the evidence that the client’s decision was in no way influenced by the
transfer of a fee earner between the firms, even if she had been aware of it.

48. The court considered that the retainer fell within the category of contracts “…involving personal
skill or qualifications…” (erroneously labelled) and that consequently it was incapable of
assignment.

49. The receiving party then sought to rely on Jenkins as being authority for the proposition that
there was an exception to the general rule: namely, where the burden and benefit of a CFA were
inextricably linked (again erroneously labelling the exception).

50. The court distinguished Jenkins on the facts, in particular, that the client had not placed
considerable trust and confidence in the fee earner, and there was no loyal following of an
individual solicitor.

51. Hopefully it dawns on the reader by now that the absence of a careful examination of the law,
the excepted categories and their proper identification can only lead the court down a slippery
slope. Added to that the muddying of waters by paragraph 31 in Jenkins, it is clear to see how
we are likely to experience a variety of outcomes.

52. Having made the aforesaid findings, the court held that the “…narrow exception to the general
rule against assignment of personal contracts, to the extent that such exception is imputed by
Jenkins…” did not apply to this case, and assignment was not possible.

53. The court then found that it was possible to assign the benefit as opposed to the burden of such
a contract. Consequently, the court found that benefit (the right to be paid under the CFA upon
success) had been validly assigned to SGI Legal, and thus the costs incurred by Barnetts were
recoverable.

54. The court was fortified in its view given that the documents dealing with the assignment had
incorporated a wide severability clause.
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55. However, it went on to find that when looked at in reality, notwithstanding that the deeds were
headed to be an ’assignment’, they were in fact a novation of a new contract between the client
and SGI Legal LLP, albeit on the same terms as the former contract. Due to a failure of that new
contract to comply with the (new) regulations applicable to CFAs, it was rendered
unenforceable.
56. Jones went on to appeal before His Honour Judge Graham Wood QC (Circuit Judge). He held
that the benefit of a contract, other than one which involves personal skill and confidence
dependent upon a particular individual discharging obligations under it, can be assigned,
whereas the burden cannot, subject to certain exceptions. One of those exceptions arises where
the benefits and burdens are inextricably linked, for instance where entitlement to the right or
benefit is dependent or conditional upon the discharge of certain responsibilities. In considering
Jenkins he held that Rafferty J was not seeking to qualify the exception to the general rule
against the assignment of the burden of a contract to specific situations where personal trust
and confidence could be established so much as to set a context in which it applied to the facts
of the case.

57. He said at paragraph 76 of his judgment: “Rules restricting burden assignment were clearly
devised to protect the non-participating counterparty. This is clear from the Tolhurst case. In
circumstances where there is tripartite involvement to the extent that not only do the assignee
and the assignor agree to the shifting of the burden, but so too does the recipient of the benefit
(here the Claimant) and a separate deed of assignment is entered into in relation to her own
conditional fee agreement, it would be an unduly restrictive and overly legalistic approach to
deny the parties the effect of what they intended.”
58. Further at paragraph 78: “…if the efficacy of an assignment depended upon a qualitative
assessment of the degree of trust and confidence, this would generate considerable uncertainty,
leading to potential satellite costs litigation whenever a retainer is challenged on the basis of
purported CFA assignment, with the court being required to investigate in every case the nature
of the relationship between the client and the solicitor. It is axiomatic that case handling these
days is conducted at a distance, and it would be very difficult to identify those cases where a
particular client had been insistent on the continuity of a specific fee earner. Of course every
case depends upon its own particular facts, but in my judgment it would be wrong to qualify this
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particular exception to the general rule based upon an inextricable link between burden and
benefit, by making a finding of trust and confidence a pre-requisite.”
59. Consequently, the appellate court held that the district judge was wrong as a matter of law to
conclude that the assignment of the burden of this CFA was not possible.

60. In Webb v London Borough of Bromley, (18/02/2016), SCCO, Master Rowley came to consider a
case on point that was also dealt with in the first instance by provisional assessment, where at
that first stage he had found that there had been a novation rather than an assignment, and
similarly, the new contract failed to comply with new regulations (2013) and was thus
unenforceable.

61. There was again a dispute about whether the evidence demonstrated that the client had a
degree of trust and confidence in the fee earner.

62. As is said in paragraph 17 of the judgment, the receiving party asserted that the “…the need for
personal trust and confidence under a personal contract was an Aunty Sally set up by the
defendant in Jenkins.” One assumes that this was an attempt to set Jenkins properly within the
context of the law and the categories set out above – essentially to un-muddy the waters.

63. Master Rowley was concerned more about the impact of consent on the type of transaction that
had taken place. He held that “…consent of all of the parties is a determining feature of a
document being a novation rather than an assignment.” He referred to Law of Assignment
(Second edition) by Marcus Smith QC; and also to Chitty at paragraph 19-087 (see paragraphs 367 of the judgment), but acknowledged that neither of those commentaries specifically stated
that assignment does not take place where consent has been given. He said that “…once all the
parties are in agreement, the new contracting party and the non-assigning party are in reality
entering into their own legal relationship having established all the classic components of a
contract between themselves.”
64. Master Rowley noted that the Solicitor’s Code of Conduct would require a solicitor to notify his
client anyway. That being right, it has the potential to render the consent of the client even
more meaningless as to the nature of the transaction.
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65. But surely the mere fact that there is tripartite agreement cannot be determinative of the
transaction being a novation rather than an assignment. Indeed, the judgment in Tolhurst set
out above at paragraph 21 doubts that there is privity of contract such as to novate. And
further, the distinction of novation is that consent is necessary. Was it necessary here?

66. Master Rowley noted that the fundamental distinction between a novation and an assignment is
whether the first contract is brought to an end with a second contract beginning, possibly
seamlessly, with the new contracting party. He noted that in Jenkins the client did not want to
end that relationship. But in the instant case, the client found herself being required to change
solicitors as a result of the untimely death of the fee earner (and owner of the firm).
67. Master Rowley held that the discussions with the client as to the closure of the first firm could
only be described as an intention to end the relationship between the claimant and the first
solicitors because there was no option but to do so. He found that the fact the claimant was
prepared to instruct a new firm did not evidence any intention of the claimant to continue with
the original firm.

68. It seems that Master Rowley equated the ending of a relationship with the ending of a contract.
But that could be said of a variety of (assignment) situations where an assignor transfers an
interest to an assignee. What of the “…mutual obligations still to be enforced and where it is
impossible to say that the whole consideration has been executed…” (Tolhurst)? For those are
contracts which cannot be assigned in the sense of discharging the original contractee and
creating privity or quasi privity with a substituted person. Where the original contractee can
demonstrate that the “ability on his part to perform the conditions” remains, i.e. through the act
of another as performance by himself, then it seems Tolhurst envisaged that assignment did take
place.

69. Is the fact that the client had no choice relevant for the purposes of construction? The client
carried the benefit; whereas the firms carried a benefit contingent upon a burden. It is the
choice of the successor which is important (Thamesmead). Of course, the client always has a
choice to terminate the retainer. But in none of the cases speaking to assignment was the
debtor’s permission first sought. They were simply notified after the transfer had taken place.
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70. Of course such a situation could give rise to novation (Chitty 19-087), where consideration is
provided for the new contract (Chitty 19-088). But that alone, given all of the other factors to
consider, cannot be determinative.

71. The judgment goes on to consider whether there was the appropriate trust and confidence in
the fee earner in the Jenkins sense. However, that is a different emphasis from where the law
began at least from Tolhurst and, in terms of precedent, Tolhurst trumps Jenkins.

72. In Budana v The Leeds Teaching Hospitals NHS Trust (04/02/2016), Kingston Upon Hull County
Court, District Judge Besford found that the ratio in Jenkins was unambiguous and that he was
bound by it. He accepted that the transfer of a CFA from firm A to firm B was valid in law,
however, he came to find that there had been no CFA to assign by the time of the transfer. That
was because he found that the CFA had been terminated in circumstances where the client had
not been forewarned about the transfer; firm A had stopped handling personal injury work (of
which the client’s claim was one); that cessation to act had been final and the client had been
given no other alternative or even time to consider the position before cessation. Thus he found
the retainer to have been terminated before any transfer had taken place.

73. For reasons already set out above, it is not clear why the client (debtor) needed to be given a
choice or forewarned at all.
74. Interestingly, he went on to consider if there had been a CFA to assign whether as a contract for
personal skills it could be assigned, and if the claimant consented, whether that amounted to a
novation.

75. DJ Besford held that Jenkins was good authority for the proposition that contracts involving
personal skills are capable of being “transferred”.

He found that Jenkins also raised an

unnecessary doubt about whether the parties are in a position of trust and confidence. He
found that if that aspect was a part of the ratio of the case it would give rise to a sub-category of
exception. He went on to recognise that the transfer was commercially driven and there was no
suggestion that the claimant played any part in the choosing of the successor firm.

76. This part of his judgment certainly seeks to clear the muddy waters of Jenkins.
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77. Despite having the injustices to the claimant pointed out – namely that the benefits under the
old CFA would be lost yet she would not take the benefits of the new regime – DJ Besford said
that a certain percentage of claimants would likely fall between the cracks in any change of
regime.

78. Consequently, he found that the old CFA did not benefit either Firm A or Firm B; but that a
LASPO compliant CFA caught the work of Firm B in any event.

79. It is understood that this case will be before the Court of Appeal on 04/07/2017.

80. And finally, the case of Griffith & Griffith v Paragon Personal Finance Limited (17/10/2016),
Sheffield County Court, DJ Baddeley considered a case arising out of a claim for alleged payment
protection insurance mis-selling.

81. The case concerned Firm A, who then decided to incorporate becoming Firm B. Later, Firm B
then transferred its business to Firm C although Firm C continued to trade in the same name.
Later still, Firm C transferred some of its business (including the index case) to Firm D, now
trading in a different name altogether.

82. There was an extensive agreement setting out the various possible computations on novation or
assignment and offering an alternative position for each, amongst other things. The claimants
themselves were not told of the business transfer other than the small print on the firm’s
letterhead. The claimant gave evidence to state that she would have consented to assignment if
requested as she had trust and confidence in the fee earner and she wanted him to conduct the
case.

83. At the time of the transfer from Firm C to Firm D, the client was written to and the fee earner
said that he was ‘still happy to act’ for the client in his new firm, and on the same (no win-no
fee) terms. He said that the agreement could be assigned to his new firm.

84. The client signed and returned her authorisation for the transfer. The partners of each firm also
gave evidence and had prepared a deed to put beyond doubt the benefits and the burdens of
the CFA.
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85. DJ Baddeley applied the ratio of Jenkins which she took to be that where a solicitor makes a
professional move, taking with her to her new firm a client on a CFA, the CFA can be lawfully
assigned to the new firm and the client is not obliged to enter into a new CFA with the new firm.
There were no submissions made that the relationship in Jenkins was materially different to the
instant case.

86. The Judge went on to find that the clients continued in providing their instructions. The
intention was that the CFA would continue and not be terminated, as distinct from the Budana
case.

87. Whilst the clients were not consulted and presented with a fait accompli, they did not object
and confirmed they did not wish to avoid the assignment.

88. Both parties in the case agreed that the Davies test provided that it is the assignee of the benefit
and burden who must be given the opportunity to reject or disclaim, i.e. the second firm of
solicitors, and not the client. The Judge held that the lack of express consent was not fatal to the
validity of the assignment.

89. The Judge held further that there was no rule that the assignment of a contract in equity had to
be in writing. Consequently, there was no termination of retainer and the CFA had been validly
assigned.
Conclusion
90. The legal principles make for tough reading. The inconsistencies are emerging and the Court of
Appeal is seized of the issue in July 2017. Let’s hope its judgment will answer all of these
competing considerations and give clearer guidance to the application of principles in the law of
assignment.
SHAMAN KAPOOR
Temple Garden Chambers
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PRE-LASPO ATE PREMIUM RECOVERY
Matthew Waszak1, Temple Garden Chambers

1. Introduction

1. This paper concerns the recovery of after-the-event (ATE) insurance premiums in cases where
ATE insurance was incepted before 1 April 2013, that is, before the implementation of the Legal
Aid, Sentencing & Punishment of Offenders Act 2012 (LASPO).

2. ATE insurance was an almost ubiquitous feature of pre-LASPO personal injury and clinical
negligence litigation, alongside the instruction of lawyers on conditional fee agreements with
recoverable uplifts. In general terms, such insurance was taken out to cover the costs of a
claimant’s disbursements if a claim did not proceed or discontinued before trial, and the costs of
a claimant’s disbursements together with the defendant’s costs if the claim was unsuccessful at
trial.

3. The general principle that a successful claimant can recover their pre-LASPO ATE insurance
premium as part of their costs from an unsuccessful defendant is provided for by section 29 of
the Access to Justice Act 1999, as held by the Court of Appeal in Callery v Gray [2001] 1 WLR
21122.

4. Underwriters typically block-rated their insurance, meaning that their policies were priced by
reference to the risks that were faced across their book of insurance. The pricing structure was
undertaken in that way so that insurers could recover the money lost in unsuccessful cases
(where claims discontinued/did not proceed, or claimants lost at trial) through the costs
recovered in successful cases.

5. Underwriters also typically provided staged premiums, meaning that the premium became
payable at different stages in the litigation, reflecting the different costs risks the insurers faced.
1
2
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Where, for example, a claim settled in its early stages, the premium of an ATE insurance policy
would be much cheaper than the premium that would be incurred where a claim proceeded to
conclusion at trial. That created a financial incentive for defendants to consider settlement.

6. This paper is concerned exclusively with pre-LASPO ATE insurance in the context of personal
injury and clinical negligence litigation, where premiums were typically block-rated and staged.

2. Recovery of pre-LASPO ATE premiums

7. The recovery of a pre-LASPO ATE insurance premium is subject to the pre-April 2013 form of CPR
Part 43 to 48.

8. As with any other item of costs, such recovery is subject to an assessment of reasonableness and
proportionality. The relevant proportionality test is the pre-April 2013 test, the two-staged test
established by the Court of Appeal in Lownds v Home Office [2002] EWCA Civ 365. At paragraph
31 of the judgment of the Court, Lord Woolf CJ, held that:

“31. In other words what is required is a two-stage approach. There has to be a global
approach and an item by item approach. The global approach will indicate whether the total
sum claimed is or appears to be disproportionate having particular regard to the
considerations which Part 44.5(3) states are relevant. If the costs as a whole are not
disproportionate according to that test then all that is normally required is that each item
should have been reasonably incurred and the cost for that item should be reasonable. If
on the other hand the costs as a whole appear disproportionate then the court will want to
be satisfied that the work in relation to each item was necessary and, if necessary, that the
cost of the item is reasonable. If, because of lack of planning or due to other causes, the
global costs are disproportionately high, then the requirement that the costs should be
proportionate means that no more should be payable than would have been payable if the
litigation had been conducted in a proportionate manner. This in turn means that reasonable
costs will only be recovered for the items which necessary if the litigation had been
conducted in a proportionate manner”. (emphasis added)
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9. The broad principles relating to the recoverability of ATE premiums were addressed in Callery v
Gray (No. 2) [2001] 1 WLR 2142. There is no presumption that an ATE premium is reasonable
unless the contrary is shown by a paying party3.

10. The law on the recovery of staged, block-rated ATE premiums is framed by the Court of Appeal’s
decision in Rogers v Methyr Tydfil [2006] EWCA Civ 1134. As has been remarked recently,
Rogers is plainly a case of great significance given that interveners on behalf of the Law Society
and legal expenses insurers appeared4.

11. In Rogers, the Court of Appeal specifically approved the use and recoverability of three-staged
ATE premiums5.

12. In addition, the Court of Appeal set down a number of important points of law which remain
good law today:

i.

First, in relation to the application of the ‘old’ Lownds proportionality test as to the
recoverability of ATE insurance, it was held that if the conclusion is reached that it was
necessary to incur a staged premium, it should be adjudged a proportionate expense6.
The quantum of the claim is an irrelevant factor in the consideration of the
proportionality of the ATE premium. This point was recently approved by the Supreme
Court in Coventry v Lawrence [2015] UKSC 507.There, the Supreme Court approved that
a premium is proportionate if necessarily incurred, and proportionate even if
disproportionately high compared to the amount of damages claimed.

ii.

Second, it was held that it is reasonable for an ATE premium to be priced at a level which
will enable the insurer to recover the money paid out in unsuccessful cases8. In other
words, the Court of Appeal endorsed the approach that it is reasonable for an insurer to
block-rate its premium through pricing it by reference to the risk faced across the
insurer’s book of insurance. An ATE insurer has to be able to recover the money lost in

3

Callery v Gray (No 2) at paragraph 69.
See the Judgment of Mr Justice Langstaff in Pollard v University Hospitals of North Midlands NHS Trust [2015]
5
Rogers, paragraph 107
6
Rogers, paragraph 105
7
See Coventry v Lawrence at paragraphs 39 and 40
8
Rogers, paragraph 109
4
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unsuccessful cases through costs in successful cases. Were it unable to do so, the insurer
would not be able to provide insurance.

iii.

Third, if an issue arises about the size of a second or third stage premium, it will
ordinarily be sufficient for a claimant’s solicitor to write a brief note for the purposes of
the costs assessment explaining how they came to choose the particular ATE product for
their client, and the basis on which the premium is rated9.

iv.

Fourth, the reasonableness of ATE premiums should not be interfered with by Costs
Judges and District Judges, who are without the relevant expertise to judge
reasonableness except in very broad brush terms10.

3. Challenges to premiums

13. Where a challenge is mounted to the size of a premium, there is an evidential burden on the
paying party making that challenge to provide evidence in support of its contention that the
premium is unreasonable. Authority for that proposition can be drawn from the judgment of
Simon J in Kris Motors v Fox Williams [2010] EWHC 1008 (QB) at paragraph 44:

“I have concluded that in a case where the issue is raised as to the size of the premium
there is an evidential burden on the paying party to advance at least some material in
support of the contention that the premium is unreasonable. I have reached this conclusion
in the light of the cases which I have cited, and in particular Rogers v Merthyr. Despite the
doubts about the operation of the Market, the Court of Appeal was satisfied that it was not
in the insurer’s interest to fix a premium at a level which would attract frequent challenges;
and that a Master was not in a better position than an underwriter to rate the financial risk
that the insurer faced. Where a real issue was raised the Court envisaged the hearing of
expert evidence as to the reasonableness of the charge. If an issue arises, it must be raised
by the paying party”.

14. Importantly, Simon J did not hold expressly that a paying party is required to provide expert
evidence to challenge the size of a premium. He held that a party is required to provide at least
some material in support of the contention that the premium is unreasonable, proceeding to
9

Rogers, paragraph 117
Rogers, paragraph 117

10
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note that the court envisaged hearing expert evidence. Any distinction, to the extent that there
is one, between providing expert evidence and at least some material to support the contention
that a premium is unreasonable, is probably otiose: it is difficult to envisage how a party could
challenge an underwriter’s calculation of an ATE premium without reference to ‘expert’
evidence.

15. Where the issue of unreasonableness is raised, it must be resolved by the court on the basis of
evidence and analysis, rather than by assertion and counter-assertion. See in this respect Kris
Motors v Fox Williams at paragraph 46:

“….such challenges must be resolved on the basis of evidence and analysis rather than by
assertion and counter-assertion”.

4. Challenges to premiums without evidence: the Redwing and Kelly approaches

16. In mounting challenges to ATE premiums without ‘expert’ evidence, paying parties often seek to
rely upon the decision of Akenhead J in Redwing Construction Limited v Charles Wishart [2011]
EWHC 19 (TCC) and that of Master Hurst in Kelly v Black Horse (SCCO, 27.09.13, Case No: PTH
1300060).

17. In Redwing, Akenhead J undertook a summary assessment of the costs arising from enforcement
proceedings of an adjudicator’s decision in a construction dispute. His decision in relation to the
substantive case has neutral citation [2010] EWHC 3366 (TCC). He reserved his judgment on the
question of costs because of the issues raised by the CFAs and ATE insurance, and, as he
expressed, “the extent and scope of their recovery11”.

18. He proceeded to summarise the relevant law, as he considered it, at paragraph 15 of his
judgment. Insofar as is material, paragraph 15(c) and paragraph 15(d) provide as follows:

“(c) A primary factor in considering the reasonableness of the percentage increase [of a CFA
uplift] must be the prospects of the claimant succeeding on its claim. This has to be judged
primarily as at the date that the CFA is entered into. The greater the prospects of success, the
lower the reasonable and proportionate percentage will be. It is difficult to be prescriptive

11

Redwing, paragraph 1
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about this however and there is no magic sliding scale. Where the chance of success, judged
objectively at the time when the CFA is entered into, are about even or less, the greater the
justification will be for a 100% mark-up. Where the chances of success are great, there will
almost invariably be a strong feeling that the CFA mark-up should be significantly
discounted. Where the claimant was a good as bound to win, no mark-up may be allowed.

(d)…….It must be a reasonable presumption that premiums are linked to an assessment of
risks and the prospects of success in the litigation. The premium which can be allowed on a
costs assessment can be adjusted downwards to reflect the fact that at the time when the
insurance was entered into the prospects of success were good or high”.

19. There was no evidence from the claimant to justify the reasonableness of the ATE premium
which, costing £8,480, was taken out in respect of a potential costs liability of £20,000. Similarly,
no evidence was provided by the paying party to challenge the premium.

20. Akenhead J held that the recovery of the ATE premium should reflect the prospects of success in
the case. He proceeded to award the claimant 20% of his ATE premium claimed and 20% of his
success fee claimed. See in this respect paragraph 21(b) of his judgment:

“In the absence of any evidence from the Claimant as to the reasonableness of the premium
but without deciding that as such the premium itself is unreasonable, I have formed the view
that it would only be reasonable to make Mr Wishart pay 20% of the premium. I must and do
presume that a wholly unrealistic assessment of risk was made to justify the imposition of a
premium of some 42% of the insured amount. I have a very real doubt that anything more is
reasonable”.

21. The significance of Redwing should not be overstated. It is arguably of limited application to the
recovery of a staged, block-rated premium in injury litigation for several reasons:

i.

First, Redwing concerns the recovery of a bespoke ATE premium in an individual case
(the costs of enforcement proceedings of an adjudicator’s decision in a construction
case) to which specific prospects of success might well be said to be relevant. That is
fundamentally different to the use of a block-rated ATE policy in injury litigation, where
the insurer prices the premium by reference to the risk faced across the insurer’s book.
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Pursuant to Rogers (paragraph 109), the insurer it entitled to price the premium at a
level which will enable the costs of premiums in unsuccessful cases to be recovered as
costs in successful cases. Whereas a bespoke policy should arguably be determined by
reference to the case specific prospects of success, the risk across the insurer’s book is
the determinative factor in the calculation of a block-rated policy.

ii.

Second, the claimant in Redwing had provided no evidence to justify the selection of the
policy or to explain the way in which it had been calculated, falling foul of the
requirements in Rogers. No evidence was provided by the defendant either to challenge
the premium. The Judge was placed in a difficult position, particularly as he was
conducting a summary assessment of costs.

iii.

Third, the costs in Redwing were summarily assessed. They were not the subject of
detailed assessment, arguably the appropriate forum for the detailed arguments relating
to premium recovery to be considered.

iv.

Fourth, in Redwing Akenhead J was considering the assessment of a single-stage
premium. As was held by the Court of Appeal in Rogers (paragraph 111), it is not
legitimate to compare the premium payable in a staged policy (as was almost
unanimously used in injury claims), with a single premium under a single premium
model.

22. In Kelly v Black Horse, Master Hurst considered the assessment of an ATE premium which had
been taken out by the claimants in a payment protection insurance (PPI) mis-selling claim. The
claimants did not provide a note for the purposes of the costs assessment to explain why the
ATE policy was chosen and the basis on which the premium had been calculated. No evidence
was provided by the defendant to challenge the size of the premium.

23. The Master had already concluded that the prospects of success in the case were 65%. Counsel
for the defendant contended, in respect of the ATE premium, that the Master should award the
burn premium, calculated by the total costs exposure the claimant would face in the event of
losing multiplied by the 35% chance of losing, with an additional 25% increase to reflect the
insurer’s brokerage and profit. In other words, it was contended that the ATE premium awarded
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should reflect the case specific prospects of success. The defendant relied on the approach
adopted in Redwing.

24. The Master concluded that the claimant should be entitled to recover 25% of the premium
claimed. That was an entirely arbitrary method of calculation. See in this respect paragraphs 26
to 28 of the judgment:

“26. There is no doubt that the ATE premium sought in this case is wholly
disproportionate……I have been given no evidence as to the information which was given to
the ATE insurers to enable them to rate the policy, but, given the risk assessment completed
for the purpose of the CFA, which was entirely meaningless, it is safe to assume that the
insurers were not given accurate information. …….

27. Adopting as a cross-check the broad brush approach of Akenhead J in Redwing
Construction Ltd, I find that the reasoning that he sets out at paragraph 21(b) of his
judgment fits almost exactly with my view of this circumstances of this case, save that I am
conducting a detailed assessment and he was conducting a summary assessment.

28. In my judgment it is reasonable to expect the Defendant to pay 25% of the premium
claimed of £15,000. This produced a figure of £3,750, which compares favourably with the
£3,677 which I calculated using Mr Saoul’s formula”.

25. As persuasive as Master Hurst’s decision may be, it must be remembered that it is a first
instance decision of a Master in the SCCO. Several important points should also be considered in
relation to the decision:

i.

First, the Master was forced to reach a view on the calculation of the recoverable ATE
premium because no evidence had been provided by the claimants as to how the ATE
policy had been calculated in the first place. The claimants had fallen foul of their
evidential requirements under Rogers. The Master was, to a large extent, responding to
the defendant’s submission that the premium should be calculated by reference to the
‘burn’ premium and the case specific prospects of success.
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ii.

Second, it is arguable that Master Hurst erred in his judgment in accepting the
Defendant’s challenge to the premium without considering Simon J’s judgment in Kris
Motors v Fox Williams, and without noting the evidential burden on the paying party to
provide ‘expert’ evidence in the event of challenge.

iii.

Third, the policy that was considered was not a staged policy. It is not legitimate (Rogers
at paragraph 111) to compare the total premium payable at the third stage of a threestaged premium with a single premium under a single premium model.

5. The latest word from the appellate courts on pre-LASPO ATE premium recovery

26. The law on the subject of pre-LASPO ATE premium recovery has been considered by three
important, recent appellate decisions. Members of Temple Garden Chambers have been
fortunate to have been instructed in two of these cases12.

Banks

27. In Banks v London Borough of Hillingdon (2016, Claim No B40CL020), handed down on
23.06.16, an appeal was brought against Chief Master Gordon-Saker’s reduction (of more than
60%) of a three-staged ATE premium. The premium, coincidentally the same premium which had
been the subject of proceedings in Rogers, had been taken out by the claimant to fund a
personal injury claim arising from a slipping accident in a car park.

28. The claimant was successful at trial and detailed assessment proceedings were commenced. All
costs between the parties were agreed, save for the claimant’s ATE premium which came before
the Chief Master for provisional assessment. “Clear and comprehensive” evidence was provided
on behalf of the claimant to explain the basis on which the premium had been calculated by
reference to the insurer’s basket of risk. No evidence was provided by the defendant to
challenge the size of the premium.

12

Richard Boyle was instructed in Banks; Matthew Waszak was instructed in Pollard
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29. Relying on Redwing and Kelly, the Chief Master nevertheless proceeded to make a more than
60% reduction to the premium.

30. HHJ Walden-Smith overturned Chief Master Gordon-Saker’s decision. In so doing, she held:

i.

“In my judgment, the Master misdirected himself in determining that Rogers permitted
him to judge the reasonableness of the premium in very broad brush terms, being the
approach taken in Redwing and Kelly” (paragraph 19).

ii.

“In my judgment, the Costs Master erred in failing to correctly follow the determination
of the Court of Appeal in Rogers and in determining the ATE premium on the basis of the
facts of the individual case, when the premium had been calculated, according to the
clear and comprehensive evidence of Mr Sobers, on the basis of a basket of risk. It was
wrong for the Master to conclude, as he did” (paragraph 22).

iii.

“Rogers is clear authority that if it is necessary to incur an ATE insurance staged premium
then it should be adjudged a proportionate expense” (paragraph 23).

iv.

“In this case, the Defendant, as the paying party, failed to adduce any evidence to
support a challenge to the size of the premium, despite being challenged to do so by the
Claimant. In the absence of that evidence, the Costs Master did not have evidence upon
which he could resolve the challenge in the Defendant’s favour” (paragraph 26).

31. Several further key points should be noted within HHJ Walden-Smith’s judgment:

i.

First, the Judge considered that Redwing was fundamentally different to the case before
her in that: (i) the premium in Redwing was a single-staged premium, which could not
legitimately be compared to a staged premium; and (ii) there had been no evidence
before the Judge in Redwing as to how the premium had been calculated.

ii.

Second, the Judge identified in respect of Kelly v Blackhorse, that: (i) it was persuasive
but not binding authority; (ii) it

involved a single premium rather than a staged

premium; and (iii) that there had been no evidence before Master Hurst in relation to
how the premium had been calculated.
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Surrey

32. The second of the recent appellate cases is Surrey & Ors v Barnet and Chase Farm Hospitals &
Ors [2016] EWHC 1598 (QB), handed down by Foskett J on 01.07.16. Because Banks was handed
down on 23.06.16, it was not considered in Surrey¸ which was heard on 25.05.16 and 26.05.16.

33. In Surrey, three conjoined appeals (Surrey, AH and Yesil) were heard. Those appeals arose in
relation to the principal question of whether, in clinical negligence cases originally funded by
legal aid but then funded by pre-LASPO conditional fee agreements and ATE policies, the success
fees and ATE premiums could be recovered. Foskett J held that they could be, with the appeals
successful.

34. In two of the first instance cases (Surrey and AH), the respective Masters (Master Rowley in
Surrey and Deputy Master Campbell in AH) had held that if the premiums were recoverable in
principle, they should be reduced, even without reference to evidence. No evidence had been
provided by either paying party to challenge the size of either premium claimed. Both Masters
considered that reductions to the premiums were appropriate because the limits of indemnity
were too high.

35. Foskett J proceeded to consider this point in his judgment. Ostensibly supporting the approaches
employed in Redwing and Kelly v Blackhorse, Foskett J held (at paragraph 118) that:

“Plainly, the application of any broad brush must not be a capricious exercise, but the
experience gained by Costs Judges over the years must, if they are to retain the ability to
engage in a robust analysis of competing arguments at costs hearings, be permitted to enter
the arena, It follows that, in my judgment, each of the Costs Judges would have been entitled
to intervene by reducing the amounts recovered in respect of the ATE premium”.

36. It is perhaps unsurprising, given the conclusion that was reached, that Chief Master GordonSaker sat as a Costs Assessor with Foskett J. After all, in his judgment in BNM v MGN Limited
(Case No: AGS/1501540; SCCO) Chief Master Gordon-Saker held that Redwing, Kelly and the
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provisional assessment decision in Banks evidenced a greater enthusiasm for disallowing
disproportionate or unreasonable premiums13.

37. Several crucial points should nevertheless be noted in respect of Surrey.

i.

First, Foskett J’s Judgment in Surrey is arguably inconsistent with the Court of Appeal’s
decision in Rogers (at paragraph 110) that District Judges and Costs Judges do not have
the expertise to judge the reasonableness of an ATE premium except in very broad
terms. The key point is what is meant by broad brush. Does Rogers allow a Costs
Judge/District Judge to make a broad brush reduction to a premium without reference
to expert evidence?

ii.

Second, Foskett J’s Judgment conflicts with Simon J’s Judgment in Kris Motors v Fox
Williams (at paragraph 46) that the issue of the unreasonableness of an ATE premium
must be resolved by the Court on the basis of ‘expert’ evidence and analysis, rather than
by assertion and counter-assertion. The evidential burden is on the paying party making
the challenge to the premium. That burden was not discharged by either paying party in
Surrey or AH, where no evidence was adduced to challenge the size of the premiums
claimed.

iii.

Third, Foskett J failed to follow the Court of Appeal’s approach in Rogers (at paragraph
110) of calculating staged ATE premiums based on the insurer’s basket of risk. He
approved reductions to the premiums on the basis of a reduction to their limits of
indemnity. A policy’s indemnity, as noted by Master O’Hare at paragraph 30 of his report
appended to the Court of Appeal’s decision in Callery v Gray (No 2) [2001] EWCA Civ
1246, has little or no effect on its premium. In fact, the standardisation of indemnity
limits has been approved to minimise administration costs.

iv.

Fourth, Foskett J appeared to approve the fact that Costs Judges, based on their
considerable experience, could make such reductions to ATE premiums. That cannot be
said to apply with any measure to District Judges, who do not sit as Regional/Resident

13

Paragraph 30 of BNM: “An after the event insurance premium, if reasonable, would rarely not be necessary;
although greater enthusiasm developed for disallowing disproportionate or unreasonable premiums: see
Redwing Construction Ltd v Wishart [2011] EWHC 19 (TCC) (Akenhead J); Kelly v Black Horse Limited [2013]
rd
EWHC B17 (Costs) (Master Hurst); and my decision in Banks v London Borough of Hillingdon (unrep., 3
November 2014). “
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Costs Judges, making these kinds of reductions. It cannot be said, with the greatest of
respect to mainstream District Judges that they possess anything like the kind of
expertise to interfere with the calculation of an ATE premium.

v.

Fifth, Foskett J followed the principles set down in authorities (Redwing and Kelly v
Blackhorse) which were not binding on him and which were inconsistent with the
binding authority in Rogers.

Pollard

38. On 07.07.16, six days after judgment in Surrey was handed down, Langstaff J gave judgment in
the case of Pollard v University Hospitals of North Midlands NHS Trust (07.07.16, Claim No:
B10YJ831/BM60045A), in which the author of this paper was instructed.

39. Pollard involved an appeal of a summary assessment of precisely the same three-staged ATE
policy which formed the subject of proceedings in Rogers and in Banks. The ATE policy had been
taken out by the claimant to fund a personal injury claim arising from a slipping accident in a
hospital car park. Damages had been agreed between the parties in the sum of £3,000. The
claimant succeeded in her claim in a fast-track trial before Mr Recorder Maxwell QC in the
Leicester County Court.

40. During the summary assessment of costs, following the conclusion of trial, the Recorder reduced
the premium, which had a £100,000 limit of indemnity, from £18,073.02 to £2,500.00. The
Recorder approached that reduction in two ways: (i) he considered that the appropriate limit of
indemnity for the policy would not have exceeded £15,000; and (ii) he considered that an
appropriate premium applicable to £100,000 could be pro-rated down so that the appropriate
level of premium for £15,000 was 15 percent of that sum.

41. The Recorder made the reduction to the premium, based on that approach, without supporting
evidence and in the face of evidence which explained in detail the way in which the premium
had been calculated. Langstaff J upheld the appeal in relation to the reduction of the premium,
holding that the Recorder’s assessment amounted to an “error in principle”.
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42. More specifically, Langstaff J expressly rejected the approach taken by the Recorder at first
instance that the premium could simply be reduced by reference to a lower level of indemnity.
See in this respect:

i.

Paragraph 49: “I cannot accept the logic which the judge adopted at paragraph 28,
because of the implicit assumption which it contains for which there was no evidence
before him. He assumed in the approach he took to the calculation of the sum that
there was a straight line relationship pro rata between the level of cover and the
premium. This assumed necessarily that the higher the level of cover, necessarily the
high the level of premium. He could not legitimately have done this given the evidence
of Ms Clothier as to how the premium was calculated. The first two stages of the
premium were set at block levels as to which, given Rogers, no exception could be
taken”. (emphasis added)

ii.

Paragraph 50: “The evidence was not that the extent of the limit of indemnity affected
the premium charged…….The approach which the judge took, therefore, ignored the
nature of the insurance product, it assumed an approach to premium calculation which
was simply wrong and for which there was no evidence before him and where, indeed,
the evidence was to the contrary”. (emphasis added)

43. In Pollard, a number of other important points in relation to pre-LASPO ATE premium recovery
were made:

i.

First, Langstaff J expressly upheld the approach taken by the Court of Appeal in Rogers
(at paragraph 109) that it is reasonable for an ATE premium to be priced at a level which
will enable the insurer to recover the money paid out in unsuccessful cases. See in this
respect paragraph 32: “The premium was calculated across the insurer’s book. The
premiums were set by a general appreciation of the risk… For the system to operate as a
whole it is thus necessary for the premium in one case at stage three to cover not only
the costs likely to be incurred in that case but also the same in respect of the next case on
the basis that the insurer will win one and lose one. There must be an allowance for the
insurer’s profit. Without that, there could be no insurance market for a product of this
sort”.
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ii.

Langstaff J rejected Foskett J’s suggestion in Surrey that the significance of the Rogers
decision had been diminished by time. See in this respect paragraph 46: “The case of
Rogers, the central case as it seems to me, being Court of Appeal authority and
undiminished as such authority despite the passage of time

iii.

Langstaff J expressed reservations about the approach taken by Foskett J in Surrey that
in exercising a broad brush approach, Costs Judges would have been entitled to reduce
the premiums as they did without reference to evidence. See in this respect paragraph
40: “I have reservations about this approach. It endorses the experience of costs judges
but it provides no principled reasoning of its own before reaching the conclusion that it
does”.

iv.

Langstaff J expressly rejected the notion that Costs Judges could exercise a broad brush
assessment by instinctively reducing a premium without recourse to expert evidence.
See in this respect paragraph 45: “If the broad brush assessment relates to the
assessment of the quantum of the premium, having the evidential material to begin such
an assessment, I would entirely agree and regard the principle as not being in the least
exceptional. If it is, as it could be read to suggest, that a judge is simply entitled to look
at the premium, to feel instinctively that it is too high and therefore to take a broad
brush approach to reducing it, then I would, with respect, disagree”. (emphasis added)

v.

Langstaff J upheld the well-established approach that great caution should be taken in
interfering with ATE premiums. See in this respect paragraph 41: “If the principle is that
in dealing with the assessment of a premium when determining costs, especially where
the policy is known to be block rated and is not a bespoke policy, a judge should be very
hesitant before concluding that the premium is in error, and should have good reasons
for doing so. Those good reasons are likely to include, though I do not suggest that are
necessarily limited to, situations in which it is clear that the risk of failure has been
overstated and the chance of success understated, those where the insurer has not been
given proper information about the level of costs so that they have been overstated, or it
may be where there is proper material to show that the product which has been chose is
a particularly and inappropriately expensive product”. (emphasis added)
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vi.

Moreover, Langstaff J suggested that the good reasons which justified interfering with
an ATE premium included incorrect information had been used to calculate the
premium.

44. Pollard is the most recent and authoritative of the three recent decisions, not least because it is
the only case that considers both Foskett J’s judgment in Surrey and HHJ Walden-Smith’s
judgment in Banks.

45. It is significant that Langstaff J held that Rogers remains the undiminished legal authority in
relation to this area of law.

7. Conclusions

46. Though the fourth anniversary of the implementation of LASPO is fast approaching (April 2017),
pre-LASPO ATE premium recovery is a point which remains live in a great many costs cases. The
author is aware of a significant number of current and future cases in which this area of dispute
still features. And despite the legal framework provided by Rogers, the law relating to pre-LASPO
ATE premium recovery remains contentious, returning before the appellate courts on three
significant occasions in 2016 alone.

47. The 2016 spate of judgments has given rise to the question of what the discretion afforded to
Costs Judges to judge the reasonableness of an ATE premium in very broad brush terms allows
them to do. Does the discretion, as is suggested by Foskett J in Surrey, allow a Costs Judge to
reduce an ATE premium if they instinctively consider it to be too high without reference to
expert evidence? Has the importance of Rogers become diminished in the current climate by the
passage of time? No to both questions, according to Langstaff J in Pollard, for whom Rogers
remains undiminished legal authority in relation to this area of law. It has been reassuring for
those involved in providing ATE insurance that Langstaff J cast doubts on Foskett J’s decision, in
which the Chief Master’s influence could be felt.

48. For those involved in pre-LASPO ATE premium recovery, the slight chasm between the two most
recent approaches of the High Court is an interesting legal issue. Whether paying or receiving
parties have the appetite to return before the Court of Appeal or beyond in relation to this point
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remains to be seen. It is the author’s view that the authority carried by Rogers makes that
prospect unlikely.

MATTHEW WASZAK
TEMPLE GARDEN CHAMBERS
20 JANUARY 2017
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The Recovery of Post-LASPO ATE Premiums
Richard Boyle, Temple Garden Chambers

Introduction

1. This paper accompanies the talk given on the recovery of post-LASPO ATE premiums. It provides
some depth and references to the matters discussed during the talk.

The Legislation

2. Section 58C of the Courts and Legal Services Act 1990 (as added by s.46 of the Legal Aid,
Sentencing and Punishment of Offenders Act 2012) states:
“Recovery of insurance premiums by way of costs
(1) A costs order made in favour of a party to proceedings who has taken out a costs insurance
policy may not include provision requiring the payment of an amount in respect of all or part of
the premium of the policy, unless such provision is permitted by regulations under subsection (2).
(2) The Lord Chancellor may by regulations provide that a costs order may include provision
requiring the payment of such an amount where—
(a) the order is made in favour of a party to clinical negligence proceedings of a prescribed
description,
(b) the party has taken out a costs insurance policy insuring against the risk of incurring a
liability to pay for one or more expert reports in respect of clinical negligence in connection
with the proceedings (or against that risk and other risks),
(c) the policy is of a prescribed description,
(d) the policy states how much of the premium relates to the liability to pay for an expert
report or reports in respect of clinical negligence (“the relevant part of the premium”), and
(e) the amount is to be paid in respect of the relevant part of the premium.
(3) Regulations under subsection (2) may include provision about the amount that may be
required to be paid by the costs order, including provision that the amount must not exceed a
prescribed maximum amount.
(4) The regulations may prescribe a maximum amount, in particular, by specifying—
(a) a percentage of the relevant part of the premium;
(b) an amount calculated in a prescribed manner.
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(5) In this section—
“clinical negligence” means breach of a duty of care or trespass to the person committed in the
course of the provision of clinical or medical services (including dental or nursing services);
“clinical negligence proceedings” means proceedings which include a claim for damages in
respect of clinical negligence;
“costs insurance policy”, in relation to a party to proceedings, means a policy insuring against the
risk of the party incurring a liability in those proceedings;
“expert report” means a report by a person qualified to give expert advice on all or most of the
matters that are the subject of the report;
“proceedings” includes any sort of proceedings for resolving disputes (and not just proceedings in
court), whether commenced or contemplated.”
3. Section 46 of LASPO also repealed s.29 of the Access to Justice Act 1999 which had previously
permitted recovery of ATE premiums from the other side. These provisions came in to force on
1st April 2013 and apply to any ATE premium incepted from that date onwards.
4. However, Article 4 of LASPO 2012 (Commencement No 5 and Saving Provision) Order 2013
exempted claims for diffuse mesothelioma, publication & privacy and insolvency proceedings.
From 6th April 2016, Article 2 of LASPO 2012 (Commencement No 12) Order 2016 removed the
exemption for insolvency proceedings.

5. The regulations in relation to clinical negligence claims, passed under the power granted by
s.58C above, are the Recovery of Costs Insurance Premiums in Clinical Negligence (No.2)
Regulations 2013. The first set of regulations were said to be ultra vires and quickly replaced.
Regulation 3 states:

“(1) A costs order made in favour of a party to clinical negligence proceedings who has taken out
a costs insurance policy may include provision requiring the payment of an amount in respect of
all or part of the premium of that policy if—
(a) the financial value of the claim for damages in respect of clinical negligence is more than
£1,000; and
(b) the costs insurance policy insures against the risk of incurring a liability to pay for an
expert report or reports relating to liability or causation in respect of clinical negligence (or
against that risk and other risks).
(2) The amount of the premium that may be required to be paid under the costs order shall not
exceed that part of the premium which relates to the risk of incurring liability to pay for an expert
report or reports relating to liability or causation in respect of clinical negligence in connection
with the proceedings.”
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Compliance with the Regulations

6. The recoverable element of the policy must, under Regulation 3, insure against the cost of
incurring a liability to pay for an expert report relating to liability or causation alone. It cannot
relate to the cost of expert reports on quantum. The wording of the Regulations suggests that
the recoverable premium cannot include a sum for the self-insurance of the policy.
7. In Nokes v Heart of England Foundation Trusts [2015] EWHC B6 (Costs), Master Leonard
considered that the unrecoverable element of the premium in issue included the self-insurance
of the recoverable element of the premium. He cautioned against finding a policy to be noncompliant simply because there was some ambiguity or imprecision in its wording (at [12]) or an
“incorrect and distorted reading” of loose wording in the policy which defeated its purpose (at
[20]).

8. In Axelrod v University Hospital of Leicester NHS Trust (unreported, HHJ Pearce, Chester County
Court, 28th January 2016), it was held that a policy did not need to set out how much of the
premium related to the liability to pay for expert reports on liability and causation on the face of
the policy to be compliant with the Regulations ([49]-[51]).

Was the premium necessarily, reasonably and proportionately incurred?

9. The Court of Appeal in Callery v Gray [2001] EWCA Civ 1117 at [96]-[100] stated that it was
reasonable to take out an ATE policy before the end of the Protocol period for pre-LASPO ATE
premiums. In the context of post-LASPO ATE premiums, it was held in McMenemy v
Peterborough v Stamford Hospitals NHS Foundation Trust (unreported, HHJ Pearce, Liverpool
County Court, 12th February 2016) at [28]-[31] that it was reasonable to take out ATE insurance
at an early stage of a claim. The Court of Appeal in the first half of 2017 will hear McMenemy.
10. In Mewis v Burton Hospitals NHS Foundation Trust (unreported, a circuit judge, Worthing County
Court, June 2016) the premium was disallowed in full on the basis that no medical evidence had
been produced and the Defendant had apologised in full. The policy was not taken out at a stage
when the Claimant’s solicitors knew very little about the case.
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Was the premium reasonable in amount?

11. The post-LASPO authorities have continued to apply the dicta of Rogers v Merthyr Tydfil County
Borough Council [2006] EWCA Civ 1134 at [117] and refused to make broad-brush reductions to
ATE premiums in this context. This is seen in Nokes (ibid) at [109] and Martin v Queen Victoria
Hospital NHS Foundation Trust, [2016] (unreported, HHJ Belcher, Leeds County Court, 13th May
2016) at [27]-[29].
12. One frequently sees comparative policies produced within this context to demonstrate that a
premium is unreasonable. Rogers (ibid) suggests that the comparators for block-rated premiums
should be presented as expert evidence at [117], as does Kris Motor Spares Ltd v Fox Williams
LLP [2010] EWHC 1008 (QB) at [44], Nokes at [101], [104] and [117] and Martin at [28]. In Nokes
it was said that pre-LASPO comparators were of no relevance (at [117]). The post-LAPSO
comparators were found to be either more expensive or not offered on as favourable terms. In
Martin, comparators were found to be relevant within a proportionality consideration (at [45][46]).

Proportionality

13. The first question is whether the new proportionality test applies to ATE premiums. In BNM v
MGN [2016] 3 Costs LO 441, Master Gordon-Saker considered that it did because r 44.3(2)(a)
CPR requires the court to allow only proportionate costs (at [31]-[32]). The decision is under
appeal.
14. In King v Basildon & Thurrock University Hospitals NHS Foundation Trust (unreported, Master
Rowley, SCCO, 30th November 2016), Master Rowley declined to follow BNM and stated that the
word “costs” in the new proportionality test refers to profit costs and disbursements, not
additional liabilities. Rule 43.2(1)(a) CPR, as it was in force before 1 April 2013, defined “costs” as
including “any additional liability incurred under a funding arrangement”. Rule 44.1 CPR, in force
after 1 April 2013, defines “costs” with no reference to additional liabilities. Master Rowley
concluded that r 44.3(5) CPR, the new proportionality test, did not apply to additional liabilities
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(at [22]-[23]). He felt that the provisions in relation to costs budgeting, which do not apply to
additional liabilities, supported this conclusion (at [24]).

15. If proportionality does apply to ATE premiums, one must consider whether the proportionality
assessment should be global or should consider whether individual items of costs are
proportionate. Jackson LJ’s lectures before LASPO was introduced show that he considered that
proportionality should be applied on a global basis. The proportionality of costs as a whole
would be considered after costs have been assessed by reference to reasonableness. In Nokes
(ibid), Master Leonard considered it doubtful that proportionality should be applied on an item
by item basis (at [128] and [137]) although he did go on to consider the position if he was wrong.
In Martin (ibid), HHJ Belcher considered that an individual item of costs could be deemed
disproportionate because the rules do not prevent that course of action (at [36]-[39]). In BNM
(ibid), it was held that the court did not need to consider additional liabilities separately but it
could do so (at [35]).

16. If proportionality can be applied specifically to a post-LASPO ATE premium, then how is it to be
applied? Rogers (ibid) cautions judges against broad brush deductions to block-rated ATE
premiums because judges do not have underwriting expertise. This dicta was made in the
context of the old Lownds test of proportionality which stated that an item was proportionate if
it was necessary (see Rogers at [104]-[106]). The reasoning behind it was to ensure that the ATE
market was not imperilled and to ensure access to justice.

17. The Lownds test of proportionality is expressly disapplied by the new proportionality test at r
44.3(2)(a) CPR. However, a proportionality deduction to an ATE premium could arguably be
described as broad brush and contra to Rogers. There is therefore a tension between Rogers and
the new proportionality test. Certainly, it could be argued that a judge must take in to account
the viability of the ATE market when considering the proportionality of an ATE premium. Rule
44.4 CPR requires a judge to consider all the circumstances and r 44.3 CPR requires the court to
consider any wider factors involved in proceedings. It could be argued that this should
incorporate a consideration of access to justice.

18. In Martin (ibid), it was held that the test of necessity set out in Lownds and Rogers could not
survive the new proportionality test (at [31]). HHJ Belcher upheld the District Judge’s decision
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that it was open for the Claimant to bring the claim using a cheaper product and therefore the
ATE premium was disproportionate (at [45]). The judge cconsidered whether the new
proportionality test undermined Rogers but concluded that was the effect of the new rules (at
[46]). In Nokes (ibid), the premium was found to be proportionate therefore no further
consideration of how to reduce it on a proportionality basis was needed (at [129]). In BNM (ibid),
it was concluded that the premium was necessary and could not be said to be unreasonable
however it was found to be disproportionate. Master Gordon-Saker found that half the total
premium amount was proportionate. His judgment suggests that the decision was based on the
prospects of success. This is arguably wrong in the context of a block-rated premium although it
is not clear whether the policy in question was bespoke or block-rated.

RICHARD BOYLE
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COST-BUDGETING: HAS IT NOW COME OF AGE?
(AND HOW TO AVOID MAKING A PIG’S EAR OF THINGS)
Richard Wilkinson, Temple Garden Chambers

The Lesser of Two Evils or the Worst of Both Worlds?
1. Cost Budgeting is an aspect of civil litigation with which all practitioners have now, however
reluctantly, had to become familiar. CCMCs have now been routinely convened in civil claims
for more than three years. It has certainly been an evolving process over that period,
augmented by various rule changes along the way. However it is the author’s experience
that increasingly (full time) Judges seem now to have ‘got to grips’ with the concepts
involved. Greater experience has given Judges more confidence in developing their own
styles, approaches and perhaps most importantly ‘feel’ for the sorts of figures they expect to
see. This has, to some extent, injected a welcome greater degree of predictability, in turn
increasing the frequency with which parties are able to reach agreement on budgets (or at
least parts of them) without the need for a contested hearing. Even in cases where budgets
remain contested, disputes tend to be more focused and hearings therefore shorter and
more efficiently conducted.

2. Does this now mean that Cost Budgeting can be declared “a success”? That seemed an
unlikely claim even 12 – 18 months ago. The delays to the litigation process which have
unquestionably flowed as a direct consequence of the introduction of Cost Budgeting were
demonstrated graphically by the decision to suspend it in Clinical Negligence claims in the
RCJ. It may therefore go too far to say that Cost Budgeting has now been embraced with
enthusiasm by the profession. But familiarity has, on this occasion, perhaps bred tolerance,
rather than contempt. Indeed support for cost budgeting is now coming from what might
once have seemed unlikely quarters. As the spectre of the expansion of Fixed Costs into the
so-called “lower reaches” of the Multi-Track looms large, practitioners are recognising that
Cost Budgeting may be the lesser of two evils. Those who predicted it would ‘never last’
have been proved wrong. There is little doubt that Cost Budgeting is here to stay.
3. In fact, it is far from clear that Cost Budgeting will be avoided in future cases even where
Fixed Costs apply. Much will depend on the drafting of the relevant rules. If Fixed Costs is
simply applied based on the damages ultimately recovered (rather than by some process of
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‘allocation’ to the Fixed Cost Regime based on the potential value of the claim), there will
inevitably be a large swathe of cases which will end up with Fixed Costs, having first been
through the Budgeting process. That really would seem to be the worst of both worlds.

Overview
4. Within this Paper I will briefly review the cases which continue to exert an important
influence on the Court’s approach to Cost Budgeting, focusing in particular on the
developments in both case-law and rule changes which occurred in 2016.
5. Two things have struck me in preparing this Paper:a. The absence of appeals from decisions made at CCMCs.14 Save in cases where an
important point of principle is at stake, this no doubt reflects the difficulty in successfully
appealing the exercise of judicial discretion. All of which merely underlines the
importance of ‘getting it right’ on the first occasion.
b. How long it has taken for cases which have been subjected to Cost Budgeting to work
their way through to Detailed Assessment. A few cases are now starting to trickle
through. It is perhaps only when the impact of Cost Budgeting on Detailed Assessment
can be measured that we will be able to assess the success or otherwise of the regime.
Such matters however will be addressed by others during this Conference and thus do
not form any part of this Paper. Suffice it to say, those who think that by front-loading
their costs they can escape Court control are likely to be in for a rude awakening.
The Scope of Cost Budgeting
6. Since April 2014 Cost Budgeting has generally applied to all cases in which the damages
claimed were less than £10m: see CPR 3.12(1)(a) and (b).

7. In April 2016, the scope of Cost Budgeting was slightly refined so that:a. It no longer applies to cases involving minors (where proceedings are issued after
6/4/16): see CPR 3.12(1)(c). This change was introduced in recognition of the time which
such cases can take to get to trial and before a clear prognosis can be obtained. (By the
same token, such cases will presumably also be unsuitable for any future Fixed Cost
Regime); and

14

For an example see Eil v Knowsley Metropolitan Borough Council [2016] EWHC 1961 (QB). The Claimant’s
appeal was largely confounded by the subsequent settlement of the claim before the appeal was heard,
rendering large parts of the appeal entirely academic.
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b. It will normally be disapplied in those cases where the Claimant has a limited or severely
impaired life expectancy (defined as 5 years or less). See PD 3E, para 2(b). The obvious
purpose of this provision is to avoid anything which delays the litigation in such claims.

8. Even in cases which are otherwise caught by the rules, the Court retains a discretion to
dispense with Budgeting: see CPR 3.12(1)(e). Experience suggests this escape route is rarely
activated. Equally however, it is clear that the same rule enables the Court to impose Cost
Budgeting on cases not otherwise caught by the scope of CPR 3.12.

9. The availability and exercise of this discretion was confirmed, and considered, by Coulson J
in the context of a claim pleaded at £18m (at a time when the cost budgeting rules applied
automatically in cases valued at up to £2m) in CIP Properties v Galliford Try [2014] EWHC
3546 (TCC). The Judge held that the exercise of his discretion was entirely unfettered,
rejecting the Claimant’s submission that the party seeking Budgeting needed to show
“special circumstances” to disapply the normal rule. He noted however that concerns about
proportionality of costs may be less germane in very high value claims.
10. In Simpkin v Berkeley Group Holdings [2016] EWHC 1619 (QB), Foskett J directed that cost
budgeting should apply in a claim concerning a former employee’s claim to bonus payments
consequent upon the termination of his employment. The value of the claim potentially
exceeded £10m. The Claimant was anxious to have Cost Budgeting, in part so that his ATE
insurers could know the extent of their potential liability. The Court’s decision to impose
Cost Budgeting was heavily influenced by the disparity in resources between the parties: a
private individual litigating against “a giant corporate entity”. The Judge considered that
Cost Budgeting would “help to even the playing field” between the parties.
11. The willingness of the judiciary to make use of Cost Budgeting, even in large scale / complex
litigation, to control the parties costs is clearly illustrated by its deployment in the
“Construction Industry Vetting Information Group” Litigation(CIVIG) in which Supperstone J
sat with both Master Leslie and Master Gordon-Saker to apply cost budgeting to litigation
arising from the secret vetting by various major construction companies over a number of
years of construction workers which the Claimants claimed functioned as a “blacklist”. 27
test cases were identified out of a total group of around 600 claims. Claims were advanced
(excluding general and aggravated damages) of over £60m. The parties accepted their
combined total costs were likely to be in the region of £100 - £150m, which perhaps explains
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why the Court felt the need to exercise some judicial control. See Various Claimants v Sir
Robert McAlpine [2015] 6 Costs LR 1085.
12. Finally, although CPR 3.13(1) explicitly exempts Litigants in Person from the normal
requirement to file and serve Costs Budgets, the Court retains jurisdiction to require them to
do so: see the decision of Chief Master Marsh in Campbell v Campbell [2016] EWHC 2237
(Ch), relying on the powers provided by PD3E, para 2(a). The main driver for imposing
budgeting was the fact that the LIP was incurring not insignificant legal costs. He had
instructed a barrister through Direct Access and intended to use other legal services
(provided by a solicitor) even though not instructing a solicitor to go ‘on the record’ on his
behalf.

Compliance with Time Limits
13. No-one reading this Paper will need reminding of the consequences that flowed from the
failure by the solicitors acting for MP Andrew Mitchell to file a cost budget in time.15 For a
brief period, the resulting Court of Appeal decision wreaked havoc across the entire civil
litigation system. Post-Denton, a more familiar (not to mention sane) litigation process has
re-emerged. However the author’s personal experience is that the Mitchell ‘message’ still
lingers sufficiently freshly in the minds of most litigators that failures to comply with time
limits for service of cost budgets remains a rarity. Mistakes, inevitably, will still be made. So
what approach can now be expected?

14. For the most part, the response of the Courts has been one of tolerance. Thus:



In Azure East Midlands Ltd v Manchester Airport Group Property Developments Ltd
[2014] EWHC 1644 (TCC), relief was granted in respect of a 2-day delay which the Judge
found to be “insignificant” (even pre-Denton);
In Murray v BAE Systems Plc (22/12/15 unrep), a decision of HHJ Gregory in Liverpool
County Court, the budget was served at 4.45pm on 24 August, two days before the
CCMC and some 7 days late in total. The District Judge refused an application for relief
from sanctions, despite holding that she would, if necessary, have been able to conduct
a Cost Budgeting exercise. On appeal, the DJ’s decision was reversed, the Judge finding
that on the facts of the case, the breach was neither “serious or significant”.

15. But judicial patience can be, and was, tested to destruction in the case of Jamadar v
Bradford Teaching Hospitals NHS Foundation Trust [2016] EWCA Civ 1001. The underlying
15

Ironically, there were no consequences in the claim itself. Having lost his claim, it mattered not that his costs
had been limited to Court fees. His opponent’s costs never were subjected to cost budgeting.
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claim was a clinical negligence dispute pleaded in excess of £3m. The Defendant initially
served a Defence admitting liability. This prompted the Court to send out a standard Form
N149C. Thereafter, and prior to the CCMC, the Defendant admitted liability, causing the
Court, of its own motion, to revoke the N149C and enter judgment for the Claimant with
damages to be assessed. Notwithstanding the pleaded value (and complexity) of the claim,
the Claimant’s solicitor consciously and deliberately decided he did not need to file a cost
budget, despite being urged to do so by his opponent. His (mistaken) rationale was that no
budget was required because when the Court revoked Form 149C, the case ceased to be a
‘multi-track’ case unless and until it was allocated by the Court. Perhaps unsurprisingly, that
argument failed to impress any of the various Judges who heard the case. The Claimant’s
budget was confined to Court fees. The Claimant also applied for relief from sanction, but
this too failed. The Court of Appeal agreed with the analysis of the Judge below that the
failure in this case was serious, not least because it would result in the need for a second
Cost Management Hearing, with consequential waste of court resources. It is worth recalling
that this was also an important feature in Mitchell and perhaps remains the key determinant
as to whether or not relief will be granted.

16. As a footnote, Counsel for the Claimant produced on the day of the CCMC before the District
Judge an unsigned (and previously unserved) budget. The Court, unsurprisingly, declined to
budget on the basis of this document.
17. It remains the case however that litigators would be well advised not to test the boundaries
of judicial patience. Failure to comply with the requirements for the production of Budget
Discussion Reports is an area that may yet provoke a flexing of judicial musculature. The
author’s experience is that practitioners are already starting to take a more relaxed view of
this particular obligation.

Preparation for the Hearing
18. The rules introduced in April 2016 have further modified the steps which parties are
required to take in preparation for CCMCs. Practitioners will doubtless be familiar with those
requirements which include:

Use of the new form Precedent H;



The filing of an agreed Budget Discussion Report not less than 7 days before the first
CCMC, using Precedent R
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19. The Guidance Notes to the revised Precedent H make clear that:a. The cost of preparation of cost budgets for the first CCMC should not be included within
the CCMC phase (but should instead be shown as a separate item inserted into the
approved budget);
b. Only brief details of relevant and necessary assumptions should be provided;
c. Contingencies should be reserved for those areas of work that are anticipated, but that
do not fall within the main categories. Note that formal Mediation (if anticipated) should
be shown as a separate contingency.

Agreeing Budgets
20. As noted above, over time, there has been an increasing trend for parties to reach
agreement over Cost Budgets. This applies even in Personal Injury where the disparity
between respective hourly rates and the impact of QOCS can make fair comparison between
the parties’ budgets difficult.

21. With this trend in mind, the decision of the Court of Appeal in Sarpd Oil International
Limited v Addax Energy SA [2016] EWCA Civ 120 is perhaps one of the most significant costs
decisions of the last 12 months. The appeal itself had nothing directly to do with Cost
Budgeting, but arose in respect of an application for Security for Costs. Strictly therefore the
observations of the Court are obiter. Nonetheless, it would be a brave practitioner who
chose to ignore them.
22. Given the potential ramifications of the decision, I set out in full four key paragraphs from
the judgment. The emphasis added is my own:(41) It may thus be seen that although a costs budget sets out the incurred costs element and
the estimated costs element, as a result of para. 7.4 of PD3E the court does not formally
approve the incurred costs element but only the estimated costs element; and it is only in
relation to that approved estimated costs element that the specific rule of assessment in Part
3.18(b) applies, namely that the court will not depart from the approved budget "unless
satisfied that there is good reason to do so". It should be noted that there is no restriction in
the Practice Direction regarding parties agreeing costs budgets as set out in the form of
Precedent H, so in a case where the parties agree a costs budget in whole or in part and
that is recorded in the relevant costs management order (as contemplated by Part
3.15(2)(a)), the rule in Part 3.18(b) applies both to the agreed incurred costs element and
to the agreed estimated costs element.
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(42) However, even though in a case where court approval of a budget is in issue the
approval does not apply to the incurred costs element (see the first sentence of para. 7.4 of
PD3E), the court may still record its comments on those costs (in particular, regarding the
court's view whether they are reasonable and proportionate) as well as take them into
account when considering the reasonableness and proportionality of items in the estimated
costs element in the budget: see the second sentence of para. 7.4. If the court does record
comments about the incurred costs, they will carry significant weight when the court comes
to exercise its general discretion as to costs under CPR Part 44 at the end of trial.
(44) Parties coming to the first CMC to debate their respective costs budgets therefore
know that that is the appropriate occasion on which to contest the costs items in those
budgets, both in relation to the incurred costs elements in their respective budgets and in
relation to the estimated costs elements. The rubric at the foot of Precedent H also makes
that clear, since it requires signed certification of the positive assertion that "This budget is a
fair and accurate statement of incurred and estimated costs which it would be reasonable
and proportionate for my client to incur in this litigation".
(47) Strictly, by reason of para. 7.4 of PD3E the court could not approve the incurred costs
element of these costs budgets in a way which would engage the effect of CPR Part 3.18(b).
The proper interpretation of the order made in relation to each costs budget, therefore, is
that the estimated costs element in each case was approved by the order (so that Part
3.18(b) was engaged in relation to that element) and the court commented on the incurred
costs element in each case (and on the total figure which included that element), as it was
entitled to do under the second sentence of para. 7.4, to the effect that it agreed the claim
made on the face of the costs budget that those costs were reasonable and proportionate
costs in the litigation. The effect of this comment was that it was likely that the incurred
costs element would be included in any standard assessment of costs at the end of the day,
unless good reason was shown why it should not be. There was little if any difference
between the practical effect of the court's order in relation to incurred costs and its order in
relation to estimated costs.
23. In short, the Court’s view was that parties who wish to challenge incurred costs (e.g. on the
basis they are disproportionate) should do so at the CCMC, even though paragraph 7.4 of PD
3E is explicit in saying that the Court may not approve costs incurred before the date of any
budget. A failure to do so could prevent the paying party from taking issue at a later stage.
By the same logic, a party who agreed an opponent’s budget would be taken to have agreed
their incurred costs too.

24. Taken literally, the practical consequences of adopting this approach would be to undo at a
stroke the progress made to date in encouraging co-operation between parties, shortening
the hearing times for CCMCs and thus tackling the delays caused by the need to list CCMCs.
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In practice therefore most Judges (and most practitioners) have been content to adopt the
sensible approach of ensuring that the Court order simply records that their position in
relation to incurred costs is reserved to any Detailed Assessment. Practitioners overlook this
important step at their peril. There are likely to be a large number of pre-Sarpd cases in
which no such reservation was made. How the Courts will deal with these cases will be
fascinating to watch.

The Contested Hearing
25. The revision to para 7.10 of PD3E lays to rest any uncertainty about hourly rates. It is now
clear that the role of the court in the cost management hearing is not to fix or approve the
hourly rates claimed in the budget. Again, interesting times lie ahead on Detailed
Assessment. Will Claimants be at risk of ‘double jeopardy’ - having had costs which have
already been capped on proportionality grounds further eroded by reductions in the hourly
rate?

26. In Various Claimants v MGN Limited [2016] EWHC 1894 (Ch), Mr Justice Mann rejected the
attempt by the Defendants to contend that in order to give proper effect to the new
approach to proportionality Additional Liabilities (Success Fees and ATE premiums) should
be taken into account during the budgeting exercise.16
27. There were no significant developments during 2016 on the thorny issue of the interrelationship between incurred costs and estimated costs. In most cases, judges seem
reluctant to engage directly with the issue. But for those cases where incurred costs are so
significant that they cannot be overlooked, it is necessary to go back to a triumvirate of
cases from 2015 to illustrate the different theoretical approaches that can be taken. There
remains no Court of Appeal guidance as to the correct approach:

Redfern v Corby BC [2015] 5 Costs LO 583 in which HHJ Seymour concluded that the
only way in which he could take account of excessive incurred costs was by limiting
the amount allowed for approved (estimated) costs to levels below that which
would otherwise have been approved.



CIP v Galliford Try [2015] 2 Costs LR 363 in which Coulson J took a more refined
approach of determining a total level of incurred costs for each phase which he

16

Whether or not they should be taken into account at the detailed assessment stage is the subject of
conflicting first instance decisions. The appeal in the first of those cases – against the decision of Master
Gordon-Saker in BNM v MGN is not due to be heard until Autumn 2017.
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considered reasonable, taking that sum into account when determining estimated
costs, and making it clear that the estimated costs should be reduced by the extent
to which a greater sum was later allowed for incurred costs.17


Various Claimants v Sir Robert McAlpine [2015] 6 Costs LR 1085 in which
Supperstone J took account of incurred costs by assuming that only such of those
costs as were reasonable and proportionate would be allowed at any subsequent
detailed assessment. In other words, he left matters to the Costs Judge to sort out.

28. It is worth bearing in mind that Cost Budgeting does not need to be an inflexible tool.
Difficulties can arise where the parties have very different views as to the nature and
complexity of the litigation. Mr Justice Flaux was faced with just such a situation in Wright v
Rowland [2016] EWHC 2206 (Comm). The particular feature which concerned the Court was
whether the Defendant’s proposed use of additional junior counsel could be justified. In the
circumstances the Judge resolved the conundrum by approving parts of the Defendant’s
budget, but leaving the figures for trial preparation, trial and ADR open so that the
Defendant could seek detailed assessment on those items if successful at trial.

After the Hearing
29. For those who are unhappy with the outcome of a Cost Budgeting hearing – but who don’t
fancy their prospects on appeal, the first consideration should be to consider and/or review
any Part 36 offers. By way of reminder, CPR 3.18 applies only to cases assessed on the
standard basis. An order for Indemnity Costs paves the way to potentially greater riches.

30. At a more prosaic level:a. If filing amended Cost Budgets it is important to make a clear record of any changes to
the assumptions made in the original budget that may have been displaced by decisions
made at the CCMC (e.g. as to the number of experts, anticipated trial length etc).
b. Care should be taken to ensure that clients understand the difference between a costs
budget (which determines the level of inter partes costs recovery) and their own liability

17

This approach was endorsed in Eil v Knowsley Metropolitan Borough Council [2016] EWHC 1961 (QB), in
which Mitting J accepted that the Claimant faced a potential ‘double jeopardy’ argument in circumstances
where HHJ Baucher had commented that the incurred costs were “grossly excessive and disproportionate”
and, on that basis simply allowed nothing further for estimated costs of the CMC phase. The risk was that the
incurred costs might then also be reduced. On appeal the Judge dealt with this by stating “for the benefit of the
costs judge that the identification of the approved sum of the incurred costs was not to be treated as grossly
excessive, but as an approved sum”
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for costs. If later disputes are to be avoided, clients should be warned when work is
being requested or done which falls outside the Court permitted budget.

If at first you don’t succeed ………
31. It is clear from the wording of paragraph 7.6 of PD3E that cost budgets are not intended to
be set in stone:“Each party shall revise its budget in respect of future costs upwards or downwards, if
significant developments in the litigation warrant such revisions.” …… “The court may
approve, vary or disapprove the revisions having regard to any significant developments
which have occurred since the date when the previous budget was approved or agreed.”
(emphasis added)
32. The first point to note is that revisions to budgets are not supposed to go only in one
direction. The author is not aware of any case in which a party has subsequently served a
reduced budget (e.g. following an admission of liability). This may be an area which Paying
Parties should explore further. It is hard to see that an admission of liability in a previously
contested case could be anything other than “a significant development”. The wording of
the PD would appear to mandate the service of a revised budget in such circumstances. The
cost of such a revision is unlikely to form an additional element of recoverable costs given
the restrictions on recoverability provided for by PD7.2.

Significant Developments
33. The next consideration is whether a “significant development” has occurred which justifies a
departure from the previous budget. There is limited case law to assist practitioners in this
regard, though such cases as there have been indicate reluctance on the part of the judiciary
to sanction revisions.18
34. In Churchill v Boot [2016] EWHC 1322 (QB) Mr Justice Picken considered an appeal by the
Claimant from a refusal by Master Eastman to sanction a departure from a previous costs
budget. The underlying dispute was a personal injury claim. The “developments” relied upon
by the Claimant in that case included:-

18

See for example the decision of Warby J refusing an application to revise a cost budget in the case of Yeo v
Times Newspapers Ltd [2015] EWHC 2132 (QB) – save in respect of one minor item agreed by the parties. The
application was very fact specific, turning on the relevance of the repeal of s.13 of the Defamation Act 1996
(and a consequent need to consider the issue of Parliamentary Privilege) during the currency of libel litigation
and thus does not lend itself to the identification of any more general principles.
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i.
ii.
iii.

The adjournment of the original date for trial – which was said to have resulted in
further medical examinations taking place;
The fact that the claim had doubled in size (from a claim pleaded at £1m to one
pleaded at £2m).
The provision of further disclosure by the Claimant.

35. The Judge was not persuaded that any of these constituted ‘significant developments’ in the
circumstances of the case before him. However it is worth noting that:a. The Judge did accept that, in principle, an adjournment of the trial might constitute a
significant development: see para 11;
b. The Judge accepted that a doubling in size of the claim “does not necessarily mean or
justify an increase in costs”. As a statement of principle that cannot be disputed.
However it is not clear to what extent the Judge was invited to, or did take account of,
proportionality. One of the first questions asked at a CCMC is: what is the claim worth?
What might have been a proportionate to spend in a claim worth £2m, might not have
been seen as proportionate in a case only worth £1m.
c. The argument in relation to further disclosure was undermined by the fact that the
Defendant had made requests for the disclosure since provided in correspondence prior
to the first CCMC. The Judge in any event regarded the type of records disclosed as
standard for this type of claim (and should thus have been taken into account in the
Claimant’s original budget).

36. In Greig v Lauchlan (a decision of Judge Millett QC sitting in the Chancery Division on 7
December 2016), the Defendants applied to revise their budget seeking further sums for
Leading and Junior Counsel of around £92,000 in respect of a forthcoming trial to reflect the
fees which counsel who, by that stage had been instructed, were charging. Whilst the Court
did not dispute that the rates being charged by counsel were reasonable, it refused to
accept there had been any significant development which warranted a departure from the
previous budget.

37. One final area of controversy, albeit specific to personal injury litigation, is the deployment
of surveillance evidence. The decision of HHJ Maloney QC in Purser v Hibbs [2015] EWHC
1792 (QB) suggests that Defendants do not need to refer to surveillance within their budget
(notwithstanding the need to sign the statement of truth accompanying the budget attesting
to its accuracy). The Judge grappled with the need to strike a sensible balance between the
need to conduct litigation with a ‘cards on the table’ approach and the need to deploy some
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cunning when seeking to expose fraudulent conduct. His decision effectively gave
precedence to the latter over the former.
38. The service of such evidence will inevitably have cost consequences for the Claimant which it
is impossible to predict in advance: the amount of time spent responding to such
surveillance will depend upon its nature and length and assessment of the evidence which
the Claimant can deploy in response. Claimants should therefore always stipulate that their
budgets have been prepared on the assumption that no surveillance will be served. Where
surveillance is served ‘late’, the Defendant will need permission to rely upon it. This affords
the Claimant an important opportunity to agree the budgetary consequences as part of any
deal which sets further directions for the progression of the case.
Timing
39. If satisfied that a “significant development” has occurred, consideration must next be given
as to when to apply to revise one’s budget.

40. The key here is not to delay. Judges cannot approve incurred costs (PD3E, para 7.4). By the
same logic, they cannot approve revisions to budgets if the work done is already incurred.
Although this can present very real practical difficulties (e.g. where work must be done
urgently), this proposition was accepted by Mr Justice Warby in the Yeo case.19
41. If so, it must follow that a Judge cannot approve a revision to the budget after conclusion of
a trial. It has been accepted that the Court lacks jurisdiction to do so by Mr Justice Coulson in
Elvanite Full Circle Ltd v AMEC Earth & Environmental (UK) Limited [2013] 4 Costs LR 612
(para 39); and more recently by HHJ Pelling QC in Capital for Enterprise Fund v Bibby
Financial Services Limited (unrep 18/11/15). In that case the Judge was nonetheless invited
to at least give an indication to the costs judge (as had been done by agreement in Elvanite).
He declined to do so, on the basis that (1) he doubted whether he had the jurisdiction to do
so; and (2) considered that even if the jurisdiction existed, it should only be exercised in
“exceptional circumstances”
42. It appears that unsuccessfully accusing your opponent of having sex with a pig can amount
to “exceptional circumstances”. Or at least so it would appear from the decision of Mr
Justice Warby in the extraordinary case of Barkhuysen v Hamilton [2016] EWHC 3371 (QB).
19

Yeo v Times Newspapers [2015] EWHC 2132 (QB) at para 47. The point was raised, but not decided, in
Churchill v Boot: see para 21

94

Not only did he award the Claimant indemnity costs (which would of course mean that the
cost judge would not be constrained to have regard to the Claimant’s last approved budget)
but for good measure he expressly identified 5 areas where the Claimant’s costs had
increased beyond that which had been budgeted for and where in consequence there was
“good reason” to depart from the budget at detailed assessment. It is not clear whether his
attention was drawn to previous case law, though perhaps the circumstances of the case
were so unusual that it would have made no difference.
And finally
43. Can a party who has been limited to Court fees only subsequently seek to revise his budget if
a significant development justifies it? As yet, there is no authority on the point. In principle,
it would appear so.

RICHARD WILKINSON
17th January 2017
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QUALIFIED ONE WAY COSTS SHIFTING
Mark James, Temple Garden Chambers
1.

The rules relating to Qualified One-Way Costs Shifting (“QWOCS”) may be found in CPR 44
Section II (CPR r. 44.13 to 44.16).

2.

The central provision is CPR r. 44.14(1):
“Subject to rules 44.15 and 44.16, order for costs made against a claimant may be enforced
without the permission of the court but only to the extent that the aggregate amount in
money terms of such orders does not exceed the aggregate amount in money terms of any
orders for damages and interest made in favour of the claimant.”

3.

QWOCS has no bearing on the costs order made by the court: merely the enforcement of such
orders. In this regard (but only this regard) it is similar to the legal aid scheme.

4.

Subject to various exceptions discussed below, the effect of CPR r. 44.14(1) is that:
(a) a claimant who loses his claim at trial or discontinues pays nothing;
(b) a claimant who fails to beat a defendant’s Part 36 offer and against whom the usual
order (D to pay C’s costs up to relevant date, C to pay D’s costs after relevant date) is
made may lose up to all his damages (albeit there is usually a set-off of costs in such a
situation).

5.

QWOCS may be seen as an attempt to mitigate the impact of the abolition (by the Legal Aid,
Sentencing and Punishment of Offenders Act 2012) of the right to recover success fees and
ATE policies from defendants in the personal injury field. In return for losing these rights,
personal injury claimants gained (subject to certain exceptions) the benefit of not having to
pay from their own pocket the defendant’s costs if the claim was lost (on liability or as to
quantum).

6.

The word “claimant” is given a wide meaning: it includes a Part 20 claimant bringing a
counterclaim or a Part 20 additional claim for personal injury: CPR r. 44.13(2).

7.

They apply to “proceedings” which include a claim for damages for personal injuries or arise
out of death: CPR r. 44.13(1).
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8.

Such “proceedings” include an appeal (against an interim or a final order): Parker v Butler
[2016] EWHC 1211 (QB), Eady J.

9.

The same reasoning would suggest that proceedings for detailed assessment are within the
QWOCS regime.

10.

The one exceptional type of personal injury claim to which QWOCS does not yet apply to is
any claim involving mesothelioma. This is because “the relevant date” for mesothelioma
claims has not yet been fixed by Parliament and so CFAs/undertakings and ATE policies
entered into after 1 April 2013 remain “pre-commencement funding arrangements” within
CPR r. 48.2(1)(b).

11.

Claims that do not fall within the phrase “a claim for damages for personal injuries” within
CPR r. 44.13 include:
(1)

claims for injury to feelings under the Human Rights Act 1988;

(2)

a claim under the Motor Vehicles (Compulsory Insurance)(Information Centre and
Compensation Body) Regulations 2013, regulation 13, against the Motor Insurers’
Bureau for compensation for personal injury caused by an unidentified driver in the
European Economic Area is not a claim for damages for personal injuries within CPR
r. 44.13(1): Howe v M.I.B. [2016] EWHC 884 (QB); and,

(3)

contribution proceedings between defendants which do not include a claim for
damages for personal injuries, even where the claim against the defendants
themselves was/is a claim for damages for personal injuries: Wagenaar v Weekend
Travel Limited [2014] EWCA Civ 1105, [2015] 1 WLR 1968.

12.

It remains to be seen whether QWOCS applies to a claim where the claimant sues D1 for
damages for personal injury but alleges another non-personal injury cause of action against
D2 in the same proceedings: Wagenaar at [40]. (But, see r. 44.16(2)).
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Transitional provisions
13.

CPR Part 45 Section II contains its own transitional provision in CPR r. 44.17.20 It is short and
succinct:
“This Section does not apply to proceedings where the claimant has entered into a precommencement funding arrangement (as defined in rule 48.2).”

14.

Funding agreements (as defined in rule 48.2) are:
(1) conditional fee agreements (“CFA”) entered into before 1 April 2013;
(2) ATE policy of insurance taken out before 1 April 2013; and,
(3) undertakings as to costs by membership organisations given before 1 April 2013
specifically in respect of the costs of the other parties to the proceedings.

15.

The QWOCS provisions are retrospective in that they apply if a private (i.e non-CFA) funding
agreement was entered into before 1 April 2013 without the benefit of a policy of ATE
insurance: Wagenaar (ibid).

16.

Apart from Wagenaar, there are just two cases reported on Lawtel dealing with the effect of
the transitional provisions. These are both first instance decisions.

17.

The first is Landau v The Big Bus Company and another, Unreported, 31 October 2014, Master
Haworth, SCCO. The claimant entered into a pre-1 April 2013 CFA with ATE policy. On 7
October 2013 his claim was dismissed by a High Court Judge at trial. After permission to
appeal had been granted, the claimant entered into a second CFA covering the appeal to the
Court of Appeal, but did not enter into a new ATE policy. (It was common ground that the first
ATE policy did not cover the appeal). The Court of Appeal dismissed the appeal and ordered
the claimant to pay the costs of the appeal. The issue of QWOCS was remitted to the SCCO.

18.

Master Haworth pointed out the word “proceedings” can have different meanings in the
context of different situations. He held (at [25]) that it was “obvious and was plainly intended”
that “proceedings” in CPR r. 44.13(1) and also in CPR r. 44.17 includes an appeal. The claim
was a claim for damages for personal injuries and there was just one set of proceedings

20

CPR r. 48.1 only disapplies Parts 43 to 48 “relating to funding agreements” whereas the QWOCS regime does
not relate to funding agreements: Wagenaar v Weekend Travel Limited [2014] EWCA Civ 1105, [2015] 1 WLR
1968 at [33].
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throughout. Accordingly, QWOCS did not apply to the appeal (or to the first instance
proceedings).
19.

Strictly obiter the Master identified (at [25]) various absurdities that would arise if the appeal
was to be considered a separate set of proceedings from the first instance claim. For example,
a pre-1 April 2013 CFA funded claimant who lost at first instance would not have the benefit
of QWOCS. By comparison, the same claimant who won at first instance but lost on appeal
and was ordered to pay the costs ‘here and below’ would get QWOCS protection against both
the first instance and appeal costs “because [the orders for costs] would have been made in
the proceedings.”

20.

This part of the Master’s reasoning is questionable. CPR r. 44.17 does not refer to the
proceedings in which the costs order is made. It can fairly be read as referring to the
proceedings that are the subject of the costs order. On this basis, the result at first instance
would be the same in both of the Master’s examples, the difference being that QWOCS would
apply to the costs of the (separate) appeal proceedings.

21.

The second case is Casseldine v The Diocese of Llandaff Board for Social Responsibility,
Unreported, Regional Costs Judge Phillips, Cardiff County Court on 3 July 2015. Here the client
entered into a pre-1 April 2013 CFA with Solicitors A before 1 April 2013. The solicitors
terminated it and, later, the client entered into a new CFA with Solicitors B after 1 April 2013.
The RCJ held that “the proceedings” were conducted in accordance with the second CFA only
(and not the first). Thus, QWOCS applied.

22.

The Defendant relied on Landau and argued that the CFA with solicitors A was a precommencement funding agreement. The RCJ was clearly unimpressed with Landau. DJ Phillips
said (at [31]) it was distinguishable and, even if it was not, it was not binding on him “with the
greatest respect to Master Haworth.”

23.

Casseldine is probably best seen as a case involving a factual finding that, looked at in the
round, the proceedings had not been commenced under a pre-commencement funding
agreement.

24.

This all leave in a state of some uncertainty whether QWOCS applies where a pre-1 April 2013
CFA was in place on 1 April 2013 but, after 1 April 2013, that CFA is terminated and replaced
by either a new CFA or a private retainer (e.g. because the client moves firms of solicitors).
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Does the work done under either or both CFAs have the benefit of QWOCS? Casseldine
suggests that it is a question of fact in each case (seemingly involving a comparison of how
much work was undertaken under each CFA). Landau implies that the issue is determined by
the funding arrangement that was in place before 1 April 2013.
25.

A different approach to skinning the QWOCS cat may be seen in the county court case Price v
Egbert H. Taylor & Co. Limited, Unreported, 16 June 2016. The claimant’s solicitors wrote in a
pre-1 April 2013 letter before action that they were acting under a CFA. After the claimant’s
claim was struck out due to his non-attendance at trial, the solicitors contended, and the
judge found, that there was no pre-1 April 2013 CFA in place. HHJ Lopez held that the claimant
was estopped from going back on the solicitors’ representation that a pre-commencement
funding agreement was in place (since the defendant had relied on that representation to its
detriment). Permission to enforce in full was granted.

The seven exceptions to QWOCS
(1)
26.

Pre-action disclosure (CPR r. 46.1)
Applications for pre-action disclosure do not fall within the QWOCS regime: CPR r. 44.13(1).
Nothing more need be said about this.

(2)
27.

Strike out
Where the proceedings have been struck out on the grounds that:
(a) the claimant has disclosed no reasonable grounds for bringing the proceedings;
(b) the proceedings are an abuse of the court’s process;
(c) the conduct of C or his representative is likely to obstruct the just disposal of the
proceedings.
See CPR r. 44.15.

28.

The decision of the draftsman not to include a strike out where there has been a failure to
comply with a rule, practice direction or court order under CPR r. 3.4(2)(c) would seem to be
deliberate.
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(3)
29.

Fundamental dishonesty
Under CPR 44.16(1):
“Orders for costs made against the claimant may be enforced to the full extent of such
orders with the permission of the court where the claim is found on the balance of
probabilities to be fundamentally dishonest2

30.

The concept of “fundamental dishonesty” may also be found in s. 57 of the Criminal Justice
and Courts Act 2015. Section 57 applies only to cases where the court finds that the claimant
is entitled to damages but finds that the claimant has been fundamentally dishonest in
relation to the primary claim or a related claim. Under the statute the court “must” dismiss
the primary claim, unless it is satisfied that the claimant would suffer substantial injustice if
the claim were dismissed.

31.

By contrast, the QWOCS shield will be lost not only in the situation covered by s. 57 but also
where the claim is dismissed on its merits.

32.

Further, under CPR r. 44.16 there is no duty on the court to permit enforcement to the full
extent of a costs order: even in a case of fundamental dishonesty the court “may” permit
such enforcement and then only to the extent that the court considers just.

33.

While the concept of dishonesty that is “fundamental” is not linguistically attractive, no
appeal has been determined by the Court of Appeal and the point has not even fallen for
consideration by the High Court (in any case reported on Lawtel).

34.

In a county court appeal, Rayner v Raymond Brown Group Limited, 3 August 2016, HHJ C.
Harris QC has said (at [10]):
“Fundamental dishonesty within the meaning of CPR44 means a substantial and
material dishonesty going to the heart of the claim – either liability or quantum or
both – rather than peripheral exaggerations or embroidery, and it will be a question
in fact and degree in each case.”

35.

This reflects the language used by Lord Faulks QC when taking the CJCA 2015 through the
parliamentary procedure in the House of Lords.21

21

”Of course, “fundamental” has an echo in the Civil Procedure Rules and the qualified, one-way costs shifting. An adverb
to qualify a concept such as dishonesty is not linguistically attractive, but if we ask a jury to decide a question such as
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36.

Slightly different formulations may be found in other county court cases including Gosling v
Screw Fix 29/04/14 (unreported)22 and Meadows v La Tasca Restaurants [2016] EW Misc B28
(CC).23

37.

While fundamental dishonesty is a topic with its own subtleties, nothing further needs to be
said about it in the context of a talk about QWOCS.

(4) Assignees and other third party beneficiaries
38.

By CPR r. 44.16(2) orders for costs made against the claimant may be enforced up to the full
extent of such orders with the permission of the court, and to the court that the court thinks
just where:
“(a) the proceedings include a claim which is made for the financial benefit of a
person other than the claimant or a dependent within the meaning of a section 1(3)
of the Fatal Accidents Act 1976 (other than a claim in respect of the gratuitous
provision of care, earnings paid by an employer or medical expenses).”

39.

CPR r. 44.16(2)(a) is principally aimed at the situation where the claim itself24 (including the
right to use the injured party’s name in the litigation) or the right to receive damages, is
assigned to a third party.

dishonesty, or ask a judge to decide whether someone has been fundamentally dishonest, it is well within the capacity of
any judge. They will know exactly what the clause is aimed at—not the minor inaccuracy about bus fares or the like, but
something that goes to the heart. I do not suggest that it wins many prizes for elegance, but it sends the right message to
the judge….The sanction imposed by the clause is a serious one—denial of compensation to which prima facie somebody is
entitled—and we believe that it should be imposed only where it goes to the heart of a claim.”
22

HHJ Moloney expressed the view that dishonesty which went to the ‘whole’ or ‘substantial part’ of the claim was
fundamentally dishonest but that dishonesty which was ‘incidental’ or ‘collateral’ to the claim would not be.
23

HHJ Hodge QC stated:

“It may perhaps be appropriate to draw an analogy with the Court’s approach to lies told by a party to litigation. If a lie is
told merely to bolster an honest claim or defence, then that will not necessarily tell against the liar. But if the lie goes to
the whole root of the claim or defence, then it may well indicate that the claim or defence (as the case may be) is itself
fundamentally dishonest.”
24

In a landmark judgment in Simpson v Norfolk and Norwich University Hospitals NHS Trust [2011] EWCA Civ 1149, [2012]
2 WLR 873 the Court of Appeal overturned a long-established rule that a claim for damages for personal injury – a chose in
action – [as opposed to a right to the share of the damages] cannot be assigned to a third party).
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40.

In such a situation the claimant would lose the protection of QWOCS. The assignee (if not
separately joined in as a party) may have a costs order made against him under the nonparty costs jurisdiction (CPR r. 46.2).

41.

CPR r. 44.16(2)(a) is not limited to the case of assignees. It is wide enough to embrace any
situation in which a third party (other than the excluded categories of third party) is a
financial beneficiary of the claim. It is wide enough to embrace all heads of subrogated claim
(e.g. a claim for credit hire) although it must be questioned whether this was the intention
behind the rule.

42.

The “approved” categories of the third party do not include all the heads of loss that may be
claimed in a personal injury claim, e.g. a claim by an employer or a union for the repayment
of a loan. In this sort of situation, one would expect the court not to exercise its discretion
against the claimant.

(5) Non-personal injury claim
43.

By CPR r. 44.16(2) orders for costs made against the claimant may be enforced up to the full
extent of such orders with the permission of the court, and to the court that the court thinks
just where:
“(b)

a claim is made for the benefit of the claimant other than a claim to which this

Section applies.”
(6) Non-party costs orders (CPR r. 46.2)
44.

These orders are not made against the claimant himself. Broadly the court may be
persuaded to make such an order when (a) the claim was funded by, or brought for the
benefit of a third party and (b) that third party controlled the litigation and (c) it is otherwise
just to make the order.

(7) Wasted costs orders (CPR r. 46.8)
45.

These orders are not made against the claimant himself but against his legal representatives
when the legal representative is guilty of improper, unreasonable or negligent behaviour
that causes costs to be incurred by another party. (NB this includes claims that are an abuse
of process, rather than cases that are presented by a lawyer on instructions from his client
that is bound to fail).
MARK JAMES
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Escape from Fixed Costs
Lionel Stride, Temple Garden Chambers

The fixed costs regime for low value personal injury cases under CPR 45.29A was introduced on 31
July 2013 by the Civil Procedure (Amendment No6) Rules 2013 (SI 1695 of 2013). As summarised in
the paper by Master Roberts, the current fixed costs regime imposes a very limited scheme for costs
recovery in all claims for personal injury valued up to £25,000 that started life under the RTA or
EL/PL Pre-Action Protocols but no longer continue there. The scheme is designed to restrict costs but
also ensure that the costs liabilities for both sides can be known with a high degree of certainty in
advance. This can, however, inevitably create injustice, particularly where there are complexities in
the case that require much more time to be spent on the file than an ‘average’ claim; and the costs
allowable for matters such as interim applications (which can be as low as £250) usually result in
parties or firms being out of pocket or significantly underpaid. This not only affects claimant firms,
who will be the main beneficiaries of costs awards, but also defendants where they receive
interlocutory awards that are enforceable under QOCS. However, Defendants are frequently more
frustrated by the operation of QOCS than the fixed costs regime because the rules allow
automatically for ‘normal’ costs where there are findings of fundamental dishonesty (which means
that if there is a finding of fraud, they are likely to have a full costs award in their favour).

It is therefore unsurprising that, where possible, firms representing claimants (and, where there is
scope to enforce an order for costs under QOCS, those representing defendants) will want to
remove a claim from the restrictions of the fixed costs regime. This paper explores briefly the ways
in which this can be achieved and the most relevant case law in support.

Escape Route One: Exceptional Circumstances
CPR 45.29J makes specific provision for ‘claims for an amount of costs exceeding fixed recoverable
costs’. In short, the Court must consider that there are ‘exceptional circumstances’ that ‘make it
appropriate’ to make an order for ‘an amount of costs … which is greater than the fixed recoverable
costs referred to in the fixed costs tables at CPR 45.29B to 45.29H.’ However, this expressly excludes
disbursements – the provision applies effectively only to profit costs or advocacy fees.

Insofar as the Court thinks it appropriate to depart from the fixed costs regime, it will either
summarily assess the costs or make an order for detailed assessment – although in a one day trial,
where there is a presumption in favour of summary assessment, it would be prudent for any party
seeking to depart from the fixed costs regime to have filed a costs schedule in time.
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The question is, given the wording (‘exceptional’), when will the court be likely to accept that
additional costs would be justified? There are so far few cases that shed light on its application other
than in a fraud context: as suggested in the first appeal in the case of Qader v Esure (below), a case
allocated to the Fast Track in which fraud has been alleged but not made out may justify such an
award, provided the claimant’s solicitors can show that they have been put to extra expense.
Alternatively, where a party has behaved unreasonably (i.e., there has been misconduct), and such
conduct has caused extra work, a costs award may be justified: a classic example would be a
misguided application or unreasonable refusal to consent to an application – the writer has direct
experience of achieving ‘exceptional’ costs awards for parties on grounds that an application had
had ‘no merit at all’ but had put the defending party to significant expense. However, the reality is
that there will need to be facts that take the application or case as a whole ‘outside of the norm’,
such that it would be appropriate to make an additional costs order. This will inevitably be rare: to
use an Alcatraz analogy, it gets you out of the prison but perhaps not off the island. In most
instances, the escape attempt will end in a volley of bullets (the application for costs will fail).

Escape Route Two: Defendant’s Offers and Exceptions to QOCS
If successful, the defendant’s costs are ordinarily fixed in a similar way to those of the claimant,
pursuant to CPR 45.29F. However, as alluded to in the introduction to this paper, the rules make
express provision for a defendant to recover further costs if: a. The claimant fails to obtain a judgment more advantageous than the defendant’s Part 36
offer (CPR 45.29F(9)); or
b. Any of the exceptions to QOCS in rules CPR 44.15 and 16 are established (CPR 45.29F(10)).

As to (a), if the claimant fails to beat an offer by the defendant, costs recovery is governed by CPR
36.21(9): in essence, although the amount of costs is not fixed, the court ‘must have regard to’ and
‘the amount of costs must not exceed’ the fixed costs in the relevant tables (6B, C and D) under the
fixed costs regime, less the amount to which the claimant is entitled in those tables (which will
depend on when the offer was actually made). This therefore allows for an assessment of costs but
applies a cap to ensure that they are still limited to the fixed costs regime. Fixed costs in all but
name.

As to (b), once a defendant persuades the court to dis-apply QOCS, their escape is almost complete:
by operation of CPR 45.29F(10), the court ‘will assess the defendant’s costs without reference to this
rule’ – i.e., a full assessment of costs should be made. Accordingly, the defendant will be entitled to
full costs (subject to the ordinary principles of assessment) where: a. The claim is struck out for disclosing no reasonable grounds for bringing proceedings; as an
abuse of process; or due to abusive conduct of a party or his representative;
b. The claim is found to have been fundamentally dishonest; or,
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c. The court considers it just to allow enforcement of costs where the claim is made for the
benefit of somebody other than the claimant (or includes such a claim).

It is of note that these exceptions do not apply to claimants: if the defendant is found to have been
fundamentally dishonest, or the defence is struck out as an abuse of process, the claimant would
have to apply for costs under the ‘exceptional circumstances’ provisions. However, to continue the
Alcatraz analogy, insofar as QOCS is dis-applied, defendants escape the prison, get off the island and
swim to shore, although they may still not avoid capture on arrival or shortly thereafter (that will
depend on the checks on the claimant’s insurance position, income or asset base!).

Escape Route Three: Claimant’s Successful Part 36 Offer
So, what if the claimant makes a successful Part 36 offer, will that enable him or her to escape the
fixed costs regime? This issue was determined by the Court of Appeal in Broadhurst v Tan [2016]
EWCA Civ 94 (involving the conjoined appeals of Broadhurst v Tan; and Taylor v Smith).

Part 36.21 (as it now is) states that ‘where a claim no longer continues under the RTA or EL/PL
Protocol pursuant to rule 45.29A(1), rule 36.17 [which sets out the usual cost consequences following
judgment where a Part 36 offer is not beaten] applies with the following modifications’. Those
‘modifications’ relate specifically to circumstances where a claimant fails to obtain a judgment more
advantageous than a defendant’s Part 36 offer (CPR 36.17(1)(a) and (3)). However, CPR 36.21 is
silent on what happens where a claimant obtains a more favourable judgment than his own offer.

Unsurprisingly, this lack of clarity led to dispute…

In the case of Broadhurst, at first instance, HHJ Robinson (Sheffield) held that CPR 36.14(3) [now CPR
36.17] applied in a section IIIA case (i.e., a fixed cost case) where a claimant makes a successful Part
36 offer but that there would be no difference between profit costs assessed on the indemnity basis
and the fixed costs prescribed by Table 6 under CPR 45.29C, i.e., that the defendant’s failure to beat
the claimant’s Part 36 offer effectively made no difference to recoverable profit costs. By contrast, in
the case of Smith, at first instance, HHJ Freedman (Newcastle-Upon-Tyne), held that in those
circumstances, the claimant would be entitled to indemnity profit costs in the usual way under CPR
36.17 [as it now is] – i.e., from the date of expiry of the offer.

The judgment in Broadhurst was in fact contrary to the clear intention of the rule makers: the
Explanatory Memorandum to the 2013 Amendment Rules which was laid before Parliament to
accompany the draft statutory instrument specifically stated that, if a claimant makes a successful
135

Part 36 offer, “the claimant will not be limited to receiving his fixed costs, but will be entitled to
costs assessed on the indemnity basis in accordance with rule 36.14 [now CPR 36.17]”. This was
raised by the claimant in the Court of Appeal but the Master of the Rolls did not require it as an aid
of interpretation to decide the issue. Giving the lead judgment, he found that: a. The implication of the wording of CPR 36.21 [as it now is] was that indemnity costs should
apply in accordance with CPR 36.17 [as it now is] where the claimant beat his own offer at
trial – i.e., that, unless unjust to do so, the claimant would be entitled to indemnity costs (in
addition to the other enhanced benefits such as an uplift on damages); and,
b. Fixed costs and assessed costs are conceptually different, such that the claimant should be
entitled to costs over and above those in the fixed costs regime if CPR 36.17 applies.

How are such costs to be assessed I hear you ask? Well, paragraph 31 of the Court of Appeal
judgment gives the following guidance where a claimant makes a successful offer: -

a. He will be awarded fixed costs to the last staging point provided by CPR 45.29C (e.g., prior to
commencement; prior to allocation; prior to listing; or after listing but prior to trial) at the
time of expiry of the offer; and,
b. Costs on the indemnity basis in addition to the applicable fixed costs from the date that the
offer became effective.

This can plainly result in some substantial (well, at least in the context of fixed costs) enhancements
to costs recovery depending on the timing of the offer: for example, in an RTA case, if an offer is
timed to expire after listing but prior to trial, the claimant would be entitled to fixed costs of £2,655,
plus 20% of the damages; and, in addition, costs on an indemnity basis from that point.

To continue the Alcatraz analogy, depending on when the offer is made, claimants making use of
these provision, escape the prison, brave the seas and make good their escape onshore, perhaps
with the odd regret or two about the duration of their incarceration (timing of their offer).

Escape Route Four: Allocation to the Multi-Track

By far the most perplexing issue associated with the fixed costs regime as drafted is what happens
where a claim starts life in the RTA or EL/PL Portals but then the value exceeds the limit (i.e., the
claim is worth more than £25,000) or the matter is allocated to the Multi-Track due to complexities
in the case or the serious nature of the issues raised. Light has now been shed on these matters by
the Court of Appeal in Qader & Ors v Esure Services Ltd [2016] EWCA Civ 1109.
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In Qader, there were conjoined appeals in two claims (Qader v Esure and Khan v McGee) in which
there had been conflicting decisions at first instance. In both cases, there had been an allegation of
fraud (deliberately induced accident); and, despite their low value (within the RTA Protocol limit),
they had been allocated to the Multi-Track. However, in Qader, the Court had determined (at first
instance and on the first appeal) that fixed costs should still apply; but in Khan the Court had
determined (at first instance) that such a claim was unsuited to the fixed costs regime.

Accordingly, the issue that the Court of Appeal had to decide was whether the ‘fixed costs regime
continues to apply to a case which no longer continues under the RTA (but also, by implication, the
EL/PL) Protocol but is allocated to the multi-track after being issued under Part 7’. The issue was of
such importance that the Personal Injury Bar Association and Association of Personal Injury Lawyers
intervened in both appeals.

After reviewing the purpose and intent of the RTA Protocol, the Court of Appeal identified three
examples of claims which had been properly started in the RTA Protocol but which would need to be
allocated to the Multi-Track rather than proceed on the Fast Track after issue: a. A claim originally thought to be worth no more than £25,000 is re-valued at a substantially
higher level, which then ceases to continue in the RTA Protocol.
b. A claim in which the aggregate of the non-vehicle related damages is a little below £25,000
but which exits the RTA Protocol because liability is disputed and, when vehicle-related
damages are included, exceeds the £25,000 ceiling for ‘normal’ Fast Track cases.
c. A claim which is properly started in the RTA Protocol due to its low value but is then met
with an allegation of fraud or dishonesty (particularly allegations of a sophisticated
conspiracy to engineer an accident).

The reason cases like these pose an issue is because there is nothing in CPR 45.29 which expressly
limits the applicability of the fixed costs regime even after allocation to the Multi-Track.

The Court of Appeal concluded that ‘section III A of Part 45’ should be ‘read as if the fixed costs
regime which it prescribes for cases which start within the RTA Protocol but then no longer continue
under it is automatically dis-applied in any case allocated to the Multi-Track, without the
requirement for the claimant to have recourse to Part 45.29J by demonstrating exceptional
circumstances’- i.e., that allocation to the Multi-Track removes any claim from the fixed cost regime
within the RTA (and by implication the EL/PL) Protocol. This means that CPR 45.29B (and, by
implication, CPR 45.29D) should now read as follows (additional words underlined): -
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“…Subject to rules 45.29F, 45.29G, 45.29H and 45.29J, and for so long as the claim is not allocated to
the multi-track, … in a claim started under the [RTA or El/PL] Protocol…the only costs allowed are
[fixed costs]”
In summary, giving the lead judgment, LJ Briggs reasoned that: a. As drafted, the application of the detailed provisions of CPR 45.29A and B, read together
with other relevant provisions in the CPR, lead clearly to the conclusion that fixed costs
apply to all cases started within the RTA protocol, whether or not allocated to the MultiTrack;
b. This outcome would not conflict with other provisions in the CPR on the same subject
matter and would not be ‘irrational’ on its face, despite the potential for ‘rough justice’ for
some claimants; but,
c. Careful analysis of the historic origins of the Protocol and, in particular, the consultation
process which preceded it, demonstrate that it was not the intention of the legislators for it
to apply to a case allocated to the Multi-Track. This means that any conclusion that it should
have applied ‘can only have arisen from a drafting mistake’, which should therefore be put
right by re-interpreting the provision and, in this case, adding words (in accordance with the
court’s limited jurisdiction to correct drafting errors outlined in Inco Europe Ltd v First
Choice Distribution [2000] 1 WLR 586).

Accordingly, on this reading, fixed costs under the Protocols do not apply to any claim once they
have been allocated to the Multi-Track. In those circumstances, the escape is complete: the
prisoners have made it off the island, across the sea and onto dry land, never to be recaptured by
pesky fixed costs.
Future Escape Attempts?
The implication of the judgment in Qader is that fixed costs would still apply to a claim that starts life
under the RTA or EL/PL Protocols but which settles pre-allocation for a sum significantly in excess of
the £25,000 limit. Having raised this issue himself, Briggs LJ declined to give further guidance on how
to resolve it (other than to suggest it was a ‘continuing anomaly’ that should be addressed by the
Rule Committee). Cue a pitched battle in future on a £250,000 chronic pain case that was initially
valued at £15,000 but where the claimant has accepted a Part 36 offer prior to issue or allocation.

Of course, none of these ‘escape routes’ will result in the shut down of the prison, ahem, fixed costs
regime – as explained by Master Roberts, progress seems inexorable…

LIONEL STRIDE
138

139

140

141

142

143

144

145

146

147

148

149

FIXED COSTS
Master Roberts, Queen’s Bench Division
1.

INTRODUCTION

Fixed costs are dealt with in CPR Part 45 and at present apply in the types of cases listed in CPR Part
45, namely:
(i)

RTA cases resulting in bodily injury to any person or damage to property, where the
damages are not more than £25,000

(ii)

Employment liability or public liability claims, where the damages are not more than
£25,000

(iii)

Claims in the Intellectual Property Enterprise Court

(iv)

Claims brought by HM Revenue and Customs

(v)

Costs limits in Aarhus Convention claims

2.

FIXED COSTS IN CLINICAL NEGLIGENCE CASES

2.1

On 4 August 2015 the Department of Health launched a pre-consultation exercise in which it
proposed:
-

A fixed fees regime for clinical negligence cases up to £250,000 in damages;
A cap on fees for expert reports on liability/causation and quantum/diagnosis;
No ‘special provisions’ to control behaviour on both sides.

2.2

In October 2016 the Department of Health announced that the consultation would be for
clinical negligence cases worth up to £25,000, which comprises 60% of clinical negligence
claims.

2.3

To date the consultation for fixed costs in clinical negligence cases has not been launched.

2.4

Jackson LJ states in his textbook, “The Reform of Civil Litigation”: “Clinical negligence claims
are not so different from all other claims that they should have their own separate regime in
advance. Such an approach would lead to an unwelcome Balkanisation of civil litigation.”

3.

LORD JUSTICE JACKSON
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Jackson LJ Review of Fixed Recoverable Costs
3.1

In November 2016 Jackson LJ was commissioned by Lord Thomas, the Lord Chief Justice, and
Sir Terence Etherton, the Master of the Rolls, to undertake a review of fixed recoverable
costs, to be completed by 31 July 2017.

3.2

The Review’s recommendations will help to inform a government public consultation on
reforms to extend fixed recoverable costs to further areas of civil litigation. The terms of
reference for the review are:
i.
To develop proposals for extending the present civil fixed recoverable costs regime
in England and Wales so as to make the costs of going to court more certain, transparent
and proportionate for litigants.
ii.
To consider the types and areas of litigation in which such costs should be extended,
and the value of claims to which such a regime should apply.
iii.

3.3

To report to the Lord Chief Justice and the Master of the Rolls by the 31st July 2017.

Jackson LJ has urged government ministers to make reform an immediate priority.

Jackson LJ’s lecture “Fixed Costs – the time has come” - 28 January 2016
3.4

Jackson LJ said,
5.1 The first question. The first question is whether we should be fixing costs for all civil
cases (like Germany and New Zealand) or just for the fast track and the lower reaches of the
multi-track. This is a policy decision for others. I would favour the latter course (as
recommended in my Final Report), but I acknowledge that some favour the former course.
There are two particular reasons why I favour adopting the latter course: (i) Switching to a
totally fixed costs regime for all claims, however large, would be too great a change for the
profession to accept, certainly in the short term. The justice system only functions because
of the high level of support which the profession provides. (ii) Reform is best done
incrementally, so that we can see how it is working out. That is why (in FR chapter 16) I
recommended deferring consideration of fixed costs in the multi-track until after the
implementation of the fast track and IP Enterprise Court reforms. Those reforms are now
largely in place and they are successful. It is therefore appropriate to move on to fixing costs
in the lower reaches of the multi-track. Once that regime is in place, people can see how it
works and consider whether to introduce a universal fixed costs regime.

3.5

Jackson LJ continued,
5.8 Avoid Balkanisation. If we are moving to a fixed costs regime for the lower reaches of the
multi-track, it is essential that we create a coherent structure. What we do not want to have
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is a series of separate grids for different types of cases. There should be single fixed costs
grid for all multi-track cases up to £250,000. In so far as particular areas of work merit
additional costs, the rules can provide percentage uplifts for specified types of case. I am
aware that the Department of Health is proposing to introduce a scheme of fixed costs for
clinical negligence claims. That would start to take us down the Balkanisation route. I
suggest that a better approach would be to include clinical negligence claims in an all
embracing fixed costs regime, as proposed above.
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3.6

Jackson LJ acknowledges the need to build in a system of regular reviews or index linking to
the fixed costs scheme. This is a feature which has been notably absent from the previous
schemes.

4.

COMMENT

4.1

The dangers of a fixed costs scheme are that a single approach for all cases regardless of
complexity will lead to many cases being economically unviable to pursue, thus undermining
access to justice and the principal of justice for all. There are many important cases where
the severity of the issue is not reflected in monetary terms, for example where babies have
died as a consequence of negligent care. The purpose of bringing a claim is dual: to give
redress to the family, and also to reduce incidence of harm in the future by ensuring that
lessons are learned.

4.2

The success of fixed costs depends upon:
(i)
The fees being fixed at a level which makes the work viable. If the fees are fixed at
an unviable level, serious issues as to access to justice arise.
(ii)
Consideration being given as to whether there are exclusions for claims which are
inappropriate for a fixed costs regime, for example fatal claims of limited financial value or
fatal claims involving representation at an inquest.

MASTER ROBERTS
23 January 2017
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ADR & COSTS
1. ADR Gaining Recognition as an alternative method of resolving costs
disputes
In an article “Is Alternative Dispute Resolution Starting to Provide a Legitimate and
Workable Alternative to the Senior Courts Costs Office (SCCO)?” former Senior Costs
Judge Hurst demonstrates his full support for the use of ADR in costs disputes. Mr
Hurst concludes that ADR is a quicker, cheaper and more flexible alternative for
resolving costs disputes.

2. ADR providers specialised in costs are becoming available
The Association of Costs Lawyers launched a costs-specific ADR service in March
2015, featuring a panel of 8 expert costs mediators, including Peter Hurst (Former
Senior Costs Judge) and three costs lawyers. Their prices:


2 hour telephone mediation = £400



3 hour mediation in person = £900



Full day mediation £2,500 (for bills up to £250,000), £3,500 (for bills up to
£500,000) or £5,000 (for bills exceeding £500,000)

This service appears now to have morphed into ‘CADR’- Costs Alternative Dispute
Resolution, which offers mediation, arbitration, expert determination and early
neutral adjudication + provisional assessment for bills up to £100,000.

3. What are the benefits of using ADR in Costs Disputes?


The parties have control of the process and the outcome (how, what, when,
where, who, finality, confidentiality, facilitative, evaluative)



Waiting time at the SCCO is 6-9 months for a hearing date plus processing
time of application;



Expense of SCCO proceedings altogether;



If using a non-adjudicative form of ADR, there is scope for creativity in
forming the settlement agreement;
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Parties may be assisted by recognised specialists who know what they are
doing in costs and want to be dealing with costs.



Progress in the time scale set by you, without delay.



Success rates are high (for mediation: 90% result in a resolution on the day or
shortly afterwards.)

4. When should ADR be considered?


Jackson LJ: “...in general, no case should come to trial without the parties
having undertaken some form of alternative dispute resolution to settle the
case...”

5. What are the consequences of unreasonably refusing to engage with
ADR in Costs Disputes?
General Principles


CPR 44.2 takes into account conduct before, as well as during, the
proceedings.



CPR 44.4(3)(ii) concerns the efforts made, if any, before and during the
proceedings in order to try to resolve the dispute.

Halsey v Milton Keynes Gnl NHS Trust [2004] 1WLR 3002


Departure from the general rule (costs follow the event) is not justified
unless the paying party shows the receiving party to have acted
unreasonably in refusing to agree to ADR. Halsey factors:
 The nature of the dispute;
 The merits of the case;
 The extent to which other settlement methods have been attempted;
 Whether the costs of ADR would be disproportionately high in
relation to the value of the claim;
 Whether ADR processes would cause prejudicial delay;
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 Whether ADR had any reasonable prospect of success;
 Whether the Court had ordered the parties to attempt ADR;
 Whether further clarification of the issues or further information (eg
witness statements/ expert evidence) needed to be obtained before
ADR was attempted;
 Whether both parties are at fault – if so, there may be no order as to
costs Rolf v De Guerin [2011] EWCA Civ 78; Norbrook Laboratories
Ltd v Carr [2013] EWHC 476 (QB);

Carleton & Ors v Strutt & Parker (a partnership) [2008] EWHC 424 (QB)


Where a failure to mediate was due to the attitudes taken on both sides, it
was not open to one party to claim that the failure should be taken into
account in the order as to costs.

Lynn v Borneos LLP t/a Borneo Linnels, 30/01/14


D only allowed 60% of its costs due to unreasonable refusal to mediate.

Garritt-Critchley & Ors v Ronnan & Ors [2014] EWHC, Judge Waksman QC


Indemnity costs against D who accepted a Part 36 offer after trial but before
judgment.



The fact that a party believes that he has a watertight case is no justification
for refusing mediation. Parties do not know if they are too far apart unless
they sit down and explore settlement.

Northrop Grumman Mission Systems Europe Ltd v BAE Systems (Al Diriyah C41) Ltd
(No.2) [2014] EWHC


Although D had reasonably believed it had a watertight case, D’s refusal to
mediate was still unreasonable. Where there are reasonable prospects of
successfully resolving by mediation, rejecting mediation on grounds which are
not strong enough to justify not mediating, then that conduct will generally
be unreasonable.
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However, C’s conduct in failing to accept a better offer neutralised the
imposition of a costs penalty upon D.

Reid v Buckinghamshire Healthcare NHS Trust [2015] EWHC B21 (Costs)


The Defendant was ordered to pay the claimant's costs of detailed
assessment on the indemnity basis from the date the trust had received an
offer to mediate which it unreasonably refused.

Laura Bristow v Princess Alexandra Hospital NHS Trust & Ors [2015] EWHC B22
(Costs)


A claimant was awarded her costs on an indemnity basis following the

defendants' refusal to engage in mediation.
Various Claimants v Mirror Group Newspapers [2016] EWHC 1894 (Ch)


Phone hacking litigation – costs proceedings



Cs expressed “serious concerns that agreeing to mediation could well, in our
view, achieve nothing for the claimants except delay and incur costs”.
However, their response continued: “For that reason, we are not prepared to
stay the assessment process pending any such attempt at ADR. That said, we
would of course be happy to engage in a considered and genuine ADR
process if one could be had.” They suggested using the former Senior Costs
Judge, Peter Hurst, as a mediator, and said that if he was acceptable, “please
let us know which type of ADR your client would agree to and if the latter
(mediation), whether it would meet the entire costs of the process”.



D did not respond to this or when it was repeated subsequently on three
occasions.



D argued that C had failed to engage in mediation meaningfully by effectively
demanding the costs of process be paid.



The Senior Costs Judge disagreed and found that D had unreasonably failed
to engage in ADR. He stated:
“I have no hesitation in concluding that the defendant has behaved
unreasonably in failing to engage in the process of discussing at least the
possibility of alternative dispute resolution, and mediation in particular, and
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given that the common costs base costs have been agreed, it seems to me
that there was no reason for pessimism as to the outcome of any mediation.


It seems to me, therefore, that the defendant’s conduct is unreasonable to a
high degree and is such as to justify an award of costs on the indemnity basis.
Accordingly, save insofar as the parties have agreed that the defendant
should pay costs on the standard basis, it seems to me that the claimants are
entitled to the costs of the assessment of the common costs bill and of the
four individual claims on the indemnity basis.”

PGF II SA v OMFS Company 1 Ltd [2013] EWCA Civ 1288


Making a valid Part 36 offer is not necessarily, by itself, a good reason for
rejection of other ADR.

6. What constitutes a refusal?
Carleton & Ors v Strutt & Parker (a partnership) [2008] EWHC 424 (QB)


The party who agreed to mediation but who then caused the mediation to
fail because of his unreasonable position was in the same position as a party
who refused to mediate: such conduct could and should be taken into
account in the order for costs.

PGF II SA v OMFS Company 1 Ltd [2013] EWCA Civ 1288


Silence in the face of an invitation to participate in ADR is, as a general rule,
of itself unreasonable...but might have been justified by the identification of
reasonable grounds.

7. If the preferred course is refusal


Draft and send a detailed letter refusing ADR on the basis of the application
of the Halsey factors.

167

HOURLY RATES
Local vs London
Anthony Ryland Griffiths & 164 Ors v Solutia UL Ltd [2001] EWCA Civ 736
The need to take account of the particular context of the particular clients.
As a result of a gas leak from chemical works in North Wales, the residents in the vicinity
suffered a range of medical conditions. The local environmental action group ('CARE')
contacted Leigh Day & Co, a firm of solicitors in London, who were experts in environmental
law. ‘Wave’ One and Two of the residents’ claims were settled in August 1995. A second
smaller gas leak took place in November of the same year. The questions was whether it
was reasonable for Leigh Day to have been instructed to act for the third ‘wave’ of
residents. The CA held that the DJ had been correct in finding that it was reasonable in light
to the special features of the case.
Principles:
 Wraith v Sheffield Forge Masters Ltd (1998) 1 WLR 132 applied: whereas the clear
test involved an objective element of reasonableness, regard must always be had to
the particular context of the particular clients.


The particular context to take account of in this case included:
o The background of the instructions. (Wave One and Two proceedings which
had been successfully settled).
o The fact that Leigh Day was apprised of the facts surrounding the leak in
November 1994 and the technical issues that surrounded any claims arising
from it.
o The large volume of investigatory work completed by Leigh Day
o The fact that Leigh Day had built up a relationship with the Appellant's
solicitors.
o The fact that the instruction of Leigh Day in relation to the first and second
wave had not been challenged by the Appellant.

(Latham LJ, Mance LJ, Sir Christopher Staughton)

Gazley v (1) Wade (2) News Group Newspapers Ltd [2004] EWHC 2675 (QB)
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A London specialist firm is not always necessary to obtain adequate expertise.
The Appellant was wrongly identified as a paedophile through a photograph and caption in a
national newspaper. He was offered a settlement by the newspaper and sought advice from
a local Norwich firm, but was not satisfied that the solicitor was competent. He Instructed
specialist London libel firm. The HC concluded that the costs judge’s finding that it was not
reasonable to instruct a London firm, could not be classified as wrong.
Principles:
 The fact that the appellant was from Norfolk did not make it a Norfolk case. At the
relevant time the likelihood was that the hearing would have been in London.
Moreover, it was a grave libel published nationwide by defendants based in London.


It is important to recognise that in order to have the necessary or proportionate
expertise available, it is not always necessary to instruct London specialist
solicitors.



An important factor is that any competent litigation solicitor in the country can call
upon specialist members of the Bar at very short notice.



There was evidence before the court as to the availability of local non-specialist but
experienced litigation solicitors who would have felt competent to handle any
necessary negotiations or litigation on G's behalf.

(Eady J, Costs Judge Rogers, J Rowley)

A v Chief Constable of South Yorkshire [2008] EWHC 1658 (QB)
The difference between advantage and necessity
The Appellant claimed that as a result of wrongful action by police officers in Sheffield he
had developed schizophrenia. He issued proceedings in London against the respondent chief
constable. Though the matter was transferred to Sheffield the Appellant ceased instructing
his local solicitors as they were not specialists in litigation against the police. At costs
assessment it was found that the claim was essentially a personal injury claim, which could
have been dealt with locally. The Appellant ought to have made efforts to look for a
different or specialist firm in the locality rather than perhaps the only firm he had heard of.
Appeal was dismissed.
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Principles:
 Though a solicitor with experience in a number of areas potentially affecting a claim
may be advantageous, it may not be necessary in light of the possibility for a
solicitor to seek advice from specialist Counsel.


A reasonable person in the Appellant’s position would have been able to inquire
about local solicitors with the required experience.



A reasonable litigant would make him/herself aware of the comparative charges of
local and London firms and then, aware of the costs difference and the required
experience, make a decision as to whom to instruct.

(Teare J, Costs Judge Rogers, Beth King)

Royal Devon & Exeter NHS Foundation Trust v Margaret Acres [2013] EWHC 652 (QB)
Where a local firm had declined to act, on the merits of the claim, the use of a London
firm to pursue the claim had been reasonable.
The Appellant used a local firm in a personal injury action, as recommended by the Society
of Radiographers of which she was a member. When the local firm declined to take the
claim further, the SoR funded a second opinion from a London firm, which agreed to pursue
the claim. The Master held that the claim, pleaded at six figures merited a Gade A fee
earner, but not one in central London. The HC held that the Master had erred in attributing
the local firm’s decision to decline to take the case further to unwillingness to act without a
success fee under a conditional fee agreement.
Principles:
 The assessment of whether it was reasonable to instruct a London firm was to be
made in the light of the circumstances at the time the decision was made, i.e. the
fact that the local firm was declining to act on the merits.


The outcome was no carte blanche for the instruction of central London solicitors in
similar cases.

(Cranston J)

Kelly v (1) Hays Plc (2) Hays Specialist Recruitment Ltd [2015] EWHC 735 (QB)
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Aspects of complexity in a case which is otherwise straightforward may justify some
enhanced rates, but are unlikely to justify the instruction of a different type of firm than
would have been instructed in the absence of complexities.
A claimant had employed a city firm to conduct her personal injury claim. The HC found that
the master had erred in finding that the claimant's solicitors' fees were to be assessed as if a
central London firm had been instructed rather than a city firm. He had not asked the right
question, namely what type of firm should have been retained, and if he had, his conclusion
was not one which it was reasonable for him to have reached on the material before him.
Although some aspects of the claim had been complex, it was a relatively straightforward
personal injury claim. The appropriate category of solicitors' fee was national Band One,
with some uplift to take into account matters of complexity in the case.
Principles:
 In deciding what type of firm should have been instructed the relevant factors are:
o the importance of the matter
o any legal complexities
o the location of the client's home and her place of work
o client’s knowledge of the fees.


Aspects of complexity may not justify the instruction of a higher fee firm, but may
instead justify some enhancement to the hourly rates.

(Jeremy Baker J)
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Hourly Rates & Cost Office Guidelines
The SCCO Guide to the Summary Assessment of Costs states:
“The guide is specifically limited to summary assessments of costs and is intended to
provide a simple collation of hourly rates incorporating a 50% profit mark-up appropriate for
routine costs to be assessed summarily at the end of a hearing which has lasted no more
than a day. It has nothing to do with detailed assessments. The rates, in the words of the
guide, ‘are broad approximations only’. They are not prescribed by the SCCO. They are not a
scale. They may be amended locally at any time by the Designated Civil Judge. They are not
carved in stone.”
G (A Child by Her Mother & Litigation Friend M) v Kingston upon Hull City Council Case No
9KH 02927, 18 September 2013
The SCCOguidance rates can be used as a starting point or crosscheck in detailed
assessments, but should not be applied strictly.
A claim was made against the local authority asserting negligent management and
supervision of a care home. In detailed costs assessment the judge applied the SCCO
guidelines strictly. Although a judge had erred in applying the Supreme Court Costs Office
guidelines on hourly rates too robustly when conducting a detailed assessment, and in
disregarding a solicitor's expertise when deciding what hourly rate to allow, when reassessed in light of the correct principles, the appropriate hourly rate was so similar to that
allowed by the judge that it was wrong to interfere with his assessment.
Principles:


It is not wrong in principle to refer to the guidelines, and/or for them to be used as a
starting point or crosscheck.



However, one should not place too much emphasis on the guideline rates.



To the extent that the authorities criticised using the guidelines in detailed
assessments, such criticism was aimed at slavishly following or adhering to them
without a considered reference to CPR r.44.5(3) factors.



Indeed, it is difficult to see how hourly rates could be properly assessed in a vacuum
without at least some starting or reference point.



Expertise is synonymous with skill, which is one of the factors to be taken into
account in 44.5(3)(e).

(Judge Jeremy Richardson QC, District Judge Neaves, John Woosnam)
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(1) KMT (2) KAY (3) MEY (4) MJY v Kent County Council [2012] EWHC 2088 (QB)
The factors listed in CPR r.44.5(3) are applicable to London cases as to any other case.
Four young sisters brought a claim against the local authority concerning an alleged failure
to protect them from sexual and physical abuse in the family home. There were complex
issues concerning causation, and at the time the claims were brought the law on liability in
such circumstances was unclear. The claim settled shortly before trial. Costs were assessed
and the costs judge determined that central London guideline hourly rates should be
applied, with an uplift for the complexity. The HC upheld the conclusions of the costs judge.
Principles:


When determining the appropriate hourly rate on a detailed assessment of costs, the
factors listed in CPR r.44.5(3) were just as relevant to London cases as to any other
case.



It was therefore possible for a judge to allow a further uplift in those rates, even
though an uplift of 50 per cent had been built into the rates when they were set.



Guideline rates are not supposed to replace the experience and knowledge of those
familiar with the local area and the field generally.

(Eady J, Senior Costs Judge Hurst, Peter Todd)
Higgs v Camden & Islington Health Authority [2003] EWHC 15 (QB)
SCCO Guidelines are not supposed to replace the experience and knowledge of those
familiar with the local area and the field generally.
“[51] My duty is to consider whether the decision of the learned costs judge was wrong.
Bearing in mind that that is the enquiry I must undertake, my conclusions are as follows:
i) For the reasons set out by Ms Neenan, I consider that the SCCO guide is of only limited
assistance in these circumstances, given in particular that brain damage at birth is a
particularly sensitive subject matter for litigation and that the specific demands placed
upon solicitors by clients and litigation friends will vary widely from case to case.
Further the guideline figures are not supposed to replace the experience and
knowledge of those familiar with the local area and the field generally. Accordingly,
the Guideline figures are not of great value in this instance. I have reminded myself that
it is expressly recognised in the Guide that costs and fees exceeding the guidelines may
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well be justified in an appropriate case as an exercise of discretion. I further note that
the SCCO guide was before the learned judge, having been provided by Ms Turpin.
“(Fulford J)

CFAS, SUCCESS FEES & HUMAN RIGHTS
Representative Claimants & Ors v MGN Ltd [2016] EWHC 855 (Ch)
The conditional fee agreement regime, which allowed the recovery of success fee uplifts
and “after the event” insurance premiums in defamation and privacy cases, is not
incompatible with ECHR art.10.
The Claimants had sought damages for invasion of privacy after their phones were hacked
by the defendant newspaper publisher. The Claimants were successful (8 in trial and the rest
through settlement) and were awarded costs. They then sought to recover a success fee
uplift provided for under their CFAs and ATE premiums. Prior to assessment, the Court was
asked to consider whether the CFA scheme insofar as it allowed the recovery of additional
liabilities in defamation and privacy cases was incompatible with the Defendant’s right to
freedom of expression under article 10 of the ECHR, and whether the Defendant should be
barred from raising the incompatibility point in relation to the 8 cases that went to trial, as it
had relied on the availability of an uplift in order to oppose the Claimant’s claim for a 10%
Simmons v Castle uplift. The HC held that there was no incompatibility with art 10, and that
the Defendant was, in relation to the 8 trial cases, in any event debarred from challenging
the uplift on this ground.
JAMES ARNEY
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DETAILED ASSESSMENT OF COSTS WHERE A COSTS MANAGEMENT ORDER HAS BEEN MADE
Master Whalan, Costs Judge, Senior Court Costs Office
These notes consider the detailed assessment of costs on the standard basis where a costs
management order has been made and, specifically, the past and future application of CPR 3.18 in
the light of recent, conflicting interpretations.
CPR 3.18
This is the key provision in the CPR which states as follows:
“Assessing costs on the standard basis where a costs management order has been made
3.18 In any case where a costs management order has been made, when assessing costs
on the standard basis, the court will –
(a)

have regard to the receiving party’s last approved or agreed budget for each phase
of the proceedings; and

(b)

not depart from such approved or agreed budget unless satisfied that there is good
reason to do so.

(Attention is drawn to rules 44.3(2)(a) and 44.3(5), which concerned proportionality of
costs.)”
Form of the Bill
Initially no real attempt was made to amend PD47 to reflect the post 1st April 2013 changes in costs
management and the need (or at least desirability) to require Bills to be drafted in a form that
reflected that of the new Precedent H.
The practical problems associated with this were identified by Master Gordon-Saker in BP v. Cardiff
& Vale University Local Health Board [2015] EWHC B13 (Costs). Master Gordon-Saker, having cited
CPR 3.18 stated:
“28.
Accordingly on a detailed assessment the court will need to know which costs are
claimed in relation to each phase and will need to know which costs claimed within each
phase were incurred before the budget was agreed or approved, as those costs will have to
be assessed, and which costs were incurred after. It is in respect of the latter only that the
court will not depart from the figure for the phase in the approved or agreed budget (unless
there is good reason to do so).
29.
With effect from 1st October 2015 in any case in which a costs management order
has been made a receiving party will be required to serve with the notice of commencement
a breakdown of the costs claimed for each phase of the proceedings. That breakdown will
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show only the total sums for costs incurred before and after the budget which are claimed in
each phase. It will not identify the phase into which the individual items of work in the bill
fall.
30.
In order for the paying party and the court to know which items of work are claimed
in relation to each phase, the bill would need to be drawn in parts which reflect the phases.
Although multi-part bills tend to obscure the overall picture, it seems to me that (unless a
sensible alternative can be devised) in a case in which a budget has been approved or agreed
and the costs are to be assessed on the standard basis it will be both necessary and
convenient to draw the bill in parts which correspond to the phases of the budget.
31.
Within each part it will also be necessary to distinguish between the costs incurred
before and after the budget was agreed or approved. This could be done without further
sub-division by use of italics, bold, superscript or some other formatting device.
32.
The new format of bill, which is shortly to be the subject of a pilot in the Senior
Courts Costs Office, should avoid these difficulties. Where a bill has already been drawn
without being divided into phases, one possible course to avoid re-drawing the bill would be
to serve schedules setting out the individual items of costs claimed in relation to each phase.
I understand that a number of courts have directed this.
33.
Because that was not done in this case the court has not been able to comply with
CPR 3.18”.
From 6th April 2016, this was addressed by amendments to 47PD in the 83rd Update of the CPR. Thus,
47PD 5.8 now states as follows:
“(8)
Where a costs management order has been made, the costs are to be assessed on
the standard basis and the receiving party’s budget has been agreed by the paying party or
approved by the court, the bill must be divided into separate parts so as to distinguish
between the costs claimed for each phase of the last approved or agreed budget, and within
each such part the bill must distinguish between the costs shown as incurred in the last
agreed or approved budget and the costs shown as estimated”.
47PD5.8(9) provides additionally for the separate recording of the costs of completing the precedent
H and the other costs of the budgeting and costs management process.
Application of CPR 3.18; the issue
There is an issue as to what extent, if at all, the costs budgeting regime under CPR Part 3 fetters the
powers and discretion of the costs judge at a detailed assessment of costs under CPR Part 47. More
specifically, the application of CPR 3.18 triggers what the Civil Procedure Rules committee calls “an
inherent tension in the rules” (CPR Committee, SARPD Sub-committee, minutes/note, 9th December
2016). At present the court limits its costs management function to approval or management of the
costs to be incurred (see the wording of CPR 2.12 and 3.15 and PD3E7.4). However, the courts’
approval relates to each phase of the budget which is an amalgam of the incurred costs and the
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budgeted costs (see CPR 3.15 and PD3E7.3). This tension has, in turn, provoked a number of
conflicting interpretations and judgements.
(i)

Incurred costs and ‘SARPD’
In SARPD Oil International Limited v. Addax Energy SA and Anor. [2016] EWCA Civ 120, Sales
LJ considered (albeit tangently and, arguably, obiter) the effect of costs budgeting and the
application of CPR 3.18, particularly in respect of incurred costs. Sales LJ said:
“41.
It may thus be seen that although a costs budget sets out the incurred costs
element and the estimated costs element, as a result of para. 7.4 of PD3E the court
does not formally approve the incurred costs element but only the estimated costs
element; and it is only in relation to that approved estimated costs element that the
specific rule of assessment in Part 3.18(b) applies, namely that the court will not
depart from the approved budget “unless satisfied that there is a good reason to do
so”. It should be noted that there is no restriction in the Practice Direction regarding
parties agreeing costs budgets as set out in the form of Precedent H, so in a case
where the parties agree a costs budget in whole or in part and that is recorded in the
relevant costs management order (as contemplated by Part 3.15(2)(a)), the rule in
Part 3.18(b) applies both to the agreed incurred costs element and to the agreed
estimated costs element.
42.
However, even though in a case where court approval of budget is in issue
the approval does not apply to the incurred costs element (see the first sentence of
para. 7.4 of PD3E), the court may still record its comments on those costs (in
particular, regarding the court’s view whether they are reasonable and
proportionate) as well as take them into account when considering the
reasonableness and proportionality of items in the estimated costs element in the
budget: see the second sentence of para. 7.4. If the court does record comments
about the incurred costs, they will carry significant weight when the court comes to
exercise its general discretion as to costs under CPR Part 44 at the end of the trial.
43.
For example, if a court has commented that incurred costs in a costs budget
appear to be reasonable and proportionate, it would usually require good reason to
be shown why such costs should not be included in an award of costs on the standard
basis at the end of the trial. In such a case, the party who had put forward the costs
budget would have been encouraged by the court to litigate on the understanding
and with the legitimate expectation that such costs were likely to be recovered if he
were successful, and good reason would need to exist to justify defeating that
expectation. Therefore, depending on what is said by the court by way of comment,
the practical effect of a comment on already incurred costs made by a court pursuant
to para. 7.4 of PD3E may be similar to the effect under Part 3.18(b) of formal
approval of the estimated costs element in a costs budget.
44.
Parties coming to the first CMC to debate their respective costs budgets
therefore know that it is the appropriate occasion on which to contest the costs
items in those budgets, both in relation to the incurred costs elements in their
respective budgets and in relation to the estimated costs element. The rubric at the
foot of precedent H also makes clear, since it requires a signed certification of the
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positive assertion that “This budget is a fair and accurate statement of incurred and
estimated costs which it will be reasonable and proportionate for my client to incur
in this litigation”.”
The SARPD interpretation raises a number of interesting or problematic issues. First, the
judgment is widely interpreted as preventing a paying party from challenging the costs
incurred if they have agreed a budget at the case management stage.

Second, any

agreement aside, it emphasises the potential significance of judicial comment (or the
absence of such comment) about the incurred costs. Third, it is seen as an incentive to
challenge all parts of the costs incurred at the case management stage. Overall the CPR
Committee (SARPD Sub-committee) noted in December 2016 that: “The effect of the
decision was deemed to undermine the efforts of the CPRC to simplify costs management, to
promote agreement and to thus reduce hearing time”.
(ii)

Agreed/approved costs: the Judicial College view
The view or interpretation adopted by the Judicial College is that if costs are claimed at or
below the figure approved or agreed for that phase of the budget, then they should be
assessed as claimed without further consideration. The budget fixed the amount of costs
recoverable and the costs can only be reduced if the defendant paying party satisfies an
evidential burden that there is good reason to depart from the figure in the budget.
Similarly, costs can only be assessed at a figure in excess of the figure approved or agreed in
the budget where the receiving party demonstrates that there is good reason to depart from
the figure in the budget.

(iii)

A conflicting view: ‘Merrix’
In Merrix v. Heart of England NHS Foundation Trust [2016] EWHC B28 (QB), Lumb DJ
outlined (what is considered generally to be a controversial) alternative approach. Costs
budgeting was not intended to replace detailed assessment. Accordingly the cost judge’s
powers and discretion are not fettered by the budgeted figure for that phase and the budget
is but one factor to be considered in determining reasonable proportionate costs on
assessment of costs under CPR Part 47. Thus: “Costs budgeting could be seen as setting out
the general landscape for the claim, whereas assessment performed a different function by
surveying the terrain within that landscape in more detail”.

The Future?
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(i)

Appeals
Merrix (ibid) is subject to an appeal by the Claimant receiving party. It has been allocated to
Mr Justice Haddon-Cave and a listing is expected for the early part of 2017.

(ii)

CPR amendments?
In December 2016 the CPR Committee SARPD Sub-committee noted that although the issue
was “important” they had not sought to resolve it as it was “not within our remit” and
anyway they “could not reach a unanimous decision”.
Nonetheless proposed changes to the CPR/PD have been drafted and circulated as follows:
“Assessing costs on the standard basis where a costs management order has been
made
3.18 In any case where a costs management order has been made, when
assessing costs on the standard basis, the court will –
(a)

have regard to the receiving party’s last approved or agreed budgeted costs
and any agreement as to incurred costs for each phase of the proceedings;
and

(b)

not depart from such approved or agreed budgeted costs unless satisfied
that there is good reason to do so; and

(c)

take into account any comments made pursuant to CPR 3.15(4) or PD3E7.4
and recorded on the face of the order.

(Attention is drawn to rule 44.3(2)(a) and 44.3(5), which concern proportionately of
costs.)
…
PD3E
7.3
If the budgets or parts of the budgets are agreed between all parties, the
court will record the extent of such agreement. A party who agrees the costs
incurred before the date of any budget shall not be precluded from raising such
points as are proper in any subsequent assessment of the costs. Insofar as the
budgeted costs are not agreed, the court will review them and, after making any
appropriate revisions, record its approval of those budgeted costs. The court’s
approval will relate only to the total figures for budgeted costs of each phase of the
proceedings, although in the course of its review the court may have regard to the
constituent elements of each total figure. When reviewing budgets, the court will not
undertake a detailed assessment in advance, but rather will consider whether the
budgeted costs fall within the range of reasonable and proportionate costs.
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7.4
As part of the costs management process the court may not approve costs
incurred before the date of any budget costs management hearing. The court may,
however, record its comments on those costs and will take those costs into account
when considering the reasonableness and proportionality of all subsequent budgeted
costs”.
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