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Meet the Speakers

Lord Justice Burnett

Sir lan was called to the Bar by Middle Temple in 1980 and elec
Bencher in 2001He was in practice as a barrister from Temple Gar
Chambers between 1982 and 2008 (Head of Chambers c¢28p3 He
was Junior Counsel to the Crown, Common Law betvwi®9? and 98
FYR 06SOFYS vdzsSSyQa [/ 2dzyaSt Ay
between 1998 and 2000, a Recorder between 2000 and 2008 &
Deputy High Court Judge in 2008. He was appointed a Judge ¢
I A3K [/ 2dz2NI 2F Wdza (G A OS0B. He dzs Dgpary
Chairman of the Security Vetting Appeals Panel between 2009
2014 and Presiding Judge on the Western Circuit from 2011 to 201
He was appointed as a Lord Justice of Appeal on 6 October 2014

Simon Browne QG Temple Garden Chambers

Simon continues to head the field in costs litigatiappearing in the
seminal cost cases in the higher courts and is a true heavyweic
this practice area. His costs work continues in heavy commercial
group litigation acommon costs counsel in the Mirror Phone Hack
Group litigation appearing in the Court of Appeal and Supreme C
and in the News International phone hacking litigation. He
instructed as common costs counsel on the £150 million Construc
Litigaion, uniquely before a three judge Court at first instance.
continues his academic commentaries and articles on costs law a
the invitation of the Master of the Rolls sits on the Civil Justice Co
on costs matters.

Shaman Kapoog¢ Temple Garden Chambers

{KFEYlIyQa LN} OGA0OS O20SNB aS@S
law with his costs practice bridgindpoth fields. Regularly in the Hig
Court and SCCO he continues to seek opportunities to expan
practice both domestically and internationall{dis costs practice ha
grown with vigour and he is wethown amongst practitioners and th
judiciary. He enjoy$he technical points and the diversity of practi
areas to which costs work applies and is regularly involved in «
budgeting, enforceability arguments, assessments and advisory
drafting work on retainers.Attention to detail, pure advocacy skil
and client manner are particularly notable attributes.



Master Rowley- Costs Judge SCCO

Jason Rowley has been a Costs Judge at the Senior Courts Cost:
based at the Royal Courts of Justice, since 2 April 2013. Jason ¢
practising as aolicitor at (The) Smith Partnership in Derby in 1¢
before moving to A. E. Wyeth & Co in Dartford a year latde
became a partner there before the firm merged to become Viz:
Wyeth in 2001.In 2003 he became managing partner and staye(
that role until he left in 2009.

Thereafter he became the chief executive of 12 King's Bench Wi
OF NNAaAalGSNBRQ OKIF Yo SNAIn 2082 hé teff oneg
Temple for another when joining Temple Legal Protection Limited
senior underwriting manager

Before joining the Bnch full time, Jason was a Deputy Taxing Ma
at the Senior Courts Costs Office and a High Courts Costs Asses
gl a F2NX¥YSNIe | YSYOSNI 2F (KS |
AY wHnnpX GKS [/ A@DAf wdza G A OS /
presdent of the Forum of Insurance Lawyers 2GI0D3.

{ G SLIK Sy -Hafbbu? Latigation Funding

{0SLIKSY hQ52¢R 22AYySR | [Pikdodsiy
Stephen was the Head of Commercial Litigation at Bri
Telecommunications plc (BT), managing the team responsible
resolving high value, complex or braaffecting disputes in the UK. A
Endish solicitor, Stephen qualified at Addleshaw Goddard in 2
where he practisedn a broad range of international litigation an
arbitration until he joined BT in 2006. At Harbour he has develope
in-depth expertise in assessing class actions and etitign law
claims, and possesses a wealth of experience in costs manageme!

Nick Moore¢ TheriumCapital Management Ltd

Nick joined Theriunin 2015 prior to which he was an associate in -
dispute resolution group at CMS Cameron McKenna. In pri
practice he specialised in contentious insurance/reinsurance mat
including policy coverage analysis and domestic and internati
dispute lesolution. Nick acted for another funder karcus Sinclair
Buttonwood Legal Capital Ltd and others [2013] EWHC ,1d8&h
was the first reported case to consider termination of third pa
funding agreements under the new Jackson regime. Since jo
Therium Nick has funded a wide range of litigation and arbitratic
both domestically and internationally.



Simon Burett ¢ Balance Legal Capital

Simon has over te@ S NAQ SELISNASYyOS | RZ
disputes in Australia and England and Wales, most recently

Freshfields Bruckhaus Deringer LLP in Lond®imon cefounded
Balance Legal Capital with Robert Rothkopf in early 2015 shortly
compleing an MBA from the London Business Sch@&mnon writes
and speaks on developments in the area of litigation funding

innovation in the legal sector generaliysimon holdsa Bachelor of
Laws from the University of Sydney and a Master of Laws from
University of New South Wales.

David Pipking Temple Legal Protection

Davidhas worked for nearly 40 years as a Chartered Legal Exec
specialising in Personal Injury and insurance related liGgat
Subsequently he worked forefendant Lawfirms for over a decade
maraging teams of lawyers and actirigr defendants in Persone
Injury and general insurance litigation. In this role, he became invo
in the early development of the After the Event Insurance (A
market, and assisted the Assaiion of British Insurers (ABI) in the
intervention in the Court of Appeal test cases suclcallery v Gray
As the London representative for the Forum of Insurance Law
OChL[UV KS gla Ay@g2ft 3SR Ay (KS
worked wth the Government and Judiciary in several }
consultations. He was a member of the Chartered Institute of L
Executives (CILEX) National Council for over 15 years and was
National President in 1995/6. He is also a Fellow of the Royal Soci
Arts.

For the last 11 years as Underwriting Director of Temple L
Protection he has been at the forefront of the development
¢CSYLX SQa ! ¢9 AyadzaNF yOS LINBRdzO(
far as is possible to provide the most efficient inswa facilities to
Lawyers.

Richard Boyle; Temple Garden Chambers

Richard completed pupillage at Temple Garden Chambers and v
pupil of Mark James where he was introduced to costs work. £
becoming a tenant, Richard has gained experience of costs

through his practice in personal injury and other civil work. Hées
extensive experience of costs budgeting and is regularly instructe
represent the Ministry of Defence at CCMCs. Richard receiv
growing number of specialist costs briefs, particuladiating to the
recovery of preand-post LASPO ATE premiurasd is keen to build hi:
costs practice in all areas.



Matthew Waszakg Temple Garden Chambers

Matt undertakes a wide spectrum of costs work, both as an advo
and in an advisory capacity. He regularly appears before Regional
Judges in the County Courts and before Masters in the Senior C
Costs Office, and undertakes a range of appelabek also. He has .
niche practice in the recovery of ATE insurance premiums
appeared in the recent leading case Pdllard v University Hospita
NHS Trus{2016] before Langstaff J. Between November 2014
March 2015, he was instructed as junioouasel (led by a QC) i
detailed assessment proceedings arising from actions brought ir
High Court and the Family Court.

Jamed_aughlandg Temple Garden Chambers

James has been recommended for his expertise in Costs for |
years. He is insticted in the current leading cases concerning co
for example,Broadhurst v Tanan expedited appeal heard before tt
Master of the Rolls on the effect of Part 36 in fixed costs cadiier v
Associated Newspaperdecided this year in favowf the Claimant on
the issue of the recoverability of additional liabilities in publicat
proceedings but now on a leapfrog appeal direct to the Supreme C
listed for January 2017 and is also instructed in the leapfrog appe
the Court of AppeahiBNM v MGNan important decision concernin
proportionality.

Philip DavalBowden, Masters Legal LLP

Philip is the Senior Managing Partner of Masters Legal Costs Se
LLP and acts for an extensiverimarily City based clientele.
specialises in providing consultancy services, advice and advocac
forums up to the Supreme Court and Privy Council and in val
jurisdictions. He has regularly been instructed as an expert in ¢
law.

Philipis head of the Commercial department and regularly acts in |
profile and high quantum commercial litigation often involvi
numerous jurisdictions (including in Europe, the US, the Cay
Islands, Bahamas and BVI) where muliliion pound costs are a
stake and legal principles are being tested.

Philip advises extensively on costs budgeting and management &
currently acting as the Claimag¥ppointed costs expert in the Mobil
Telephone Voicemail Interception (MTVIL) against News G
Newspapersand the Mirror Group Newspapers Hackihgigation
(MNHL) against MGN.



Richard Wilkinsorg Temple Garden Chambers

Richard has been recognised / recommended by leading publica
as a costs expert for many years. He appears regularly in the SCC
appellate courts ora full range of costs issues, as well as undérg
advisory and drafting work. He wdsnior counsel iMitchell v M5Nin
the Court of Appeal. Other notable past cases inclddack v Led
Ellerton v Harrig2005] 1 WLR 2643 (recoverability of CFA uplil
Holmes v McAlping2006] EWHC 110 (QB) (enforceability of ClI
Sidhu v Sandh{2009] EWHC, Burton J (enforceability of Defend
CFA) andtephens v Tesco Stof@910] EWHC Butterfield J (late P
47 offers, effect on costs of DAH proceedings).

Ben Casey Temple Garden Chambers

Ben has a broad practice covering high value personal injury, inqg
and costs. He deals with a full range of costlated issues arisin
both during substantive litigation and during the assessm
process. His costs work includes costs budgeting rivegs, drafting
points of dispute/replies, advising on issues of principle (including
recoverability of ATE premiums and uplifts) and general appe
work. He has regularly been instructed in the SCCO on high \
detailed assessments arising out @mmercial disputes and clinic
negligence claims

David White¢ Temple Garden Chambers

5/ AR KlFa I GKNAGAYy3I LINF OGAOS
costs practice includes both detailed assessments and argumer
principle.

David understands that costs is not just a practice area in its own 1
but increasingly something which impacts more broadly.

As government implements ever more witenging costs reforms,
barrister that understandgcosts is of real benefit to allients.

Before the Bar, David served in the British Army, and was Preside
GKS {GdzRSyGaqQ ! yAz2zy +id {KSTFTA!
turnover and 800 employees.



Mark Jamesg; Temple Garden Chambers

Mark James has appeared in some of the leading cases on cham
solicitors' retainers and other solicitatient disputes. He frequentl
appears in applications for wasted and mRparty costs. He
representedboth claimants and defendants in the costdgeting pilot
schemes for defamation and in the TCC and continues to do so
that cost budgeting is generally in uséle is commonly asked t
advise in cases that raise complicated legal and technical issues
as whether CFAs can be assigned) arsl dnaeputation for providing
incisive and practical advice. As a result of this expertise he is
frequently instructed in professional negligence claims involving cl:
against solicitors and/or barristers. Mark has been recognised fo
costs workin both Chambers & Partners and Leg@0 formany years.

Lionel Strideg Temple Garden Chambers

Lionel has a muHirack practice specialising in personal injury, clini
negligence and costs, with associated expertise in insurance disj
and civil fraud.His costs work extends to all areas of commercial
common law litigation. He has extensivexpertise in costt
management  conferences, detailed assessments, app
enforceability challenges to CEA solicitorown client assessment
and drafting general points of dispute. He also advises on ¢
budgeting, compliance and the application afd exceptions to, QOC
(including where there are preand post April 2013 funding
arrangements in place).

Master Robertsg QueenQ BenchDivision

Master Robertsvas called to the Bar in 1983 and practised as a ter
at the Chambers of Ami Feder at Lamb Building and the Chambe
Robin Tam QC at Temple Garden Chambers, specialising in pe
injury and clinical negligence litigation. In 2009 he was appointe
alaliSNI 2F (GKS {SYyA2N) / 2d2NTax
specialist clinical negligence Master. He has been a member of the
Procedure Rule Committee since October 2014. He is the Chair ¢
Court Forms suoommittee, Chair of the cost ligeting sub
committee and a member of the stlmmittees considering mode
directions and fixed costs in clinical negligence claims. He
contributing editor of the White Book with responsibility for clinic
negligence and limitation. In December 20h& was appointed ¢
course tutor for civil law training at the Judicial College.



James Arney, Temple Garden Chambers

James Arney was called to thearBin 1992, and has developed
thriving practice focused on personal injury and costs. Appraise(
his precision, numeracy and strategic ability, James is repea
instructed in a range of costs work, incorporating detailed assessn
and appealsand CFA technical challenges. Jarappears before the
High Court and Court of Appeal inst® mattes. He is also wellersed
in cost budgeting matters, to include advising solicitors in
preparation of budgets and contesting/defending budgets at Costs
/' asS alyl3aSySyid /[/2yFSNByOSao®
noteworthy cases such &nauerv The Ministry of Justicend James v
Ireland[2015] EWHC 1259 (QB)

Master Whalang Costs Judge, SCCO

Master Whalan was appointed as a Costs Judge in November 201!
was called to the Bar by Middle Temple in 1988, and practiced frc
Grays InrSquare, and for the last 12 years of his practice at 9 G¢
Square, specialising in Personal Injury & Cd3tsing his tine at the
Bar hewas the editor of JPIL and the secretary of APIL'S Bar
Group, and ceauthored several legal text book$le was appointed a
an Immigration Judge of the Asylumdalmmigration Tribunah 2006
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SOLICITOR’S RETAINER:
Assignment or Novation?

SHAMAN KAPOOR

temple garden
chambers

- Why relevant?

* Corporate restructure

* Closure of a firm

* Merger of firms

* Take over of a firm

* Fee earner changing firm — case following

* Death of one partner

* Continuing recoverability of additional liabilities

temple garden
chambers

10



- —
———

- Qverview

Historically: contractual rights not assignable; but equity
permitted it

Now: statutory assignment OR equitable assignment

Solicitor’s retainer = equitable assignment

Debtor = Client
Firm A = Assignor

Firm B = Assignee

temple garden
chambers

Dispelling the myths
* Not necessary to:
» Have notice to debtor
» To be in writing
» To be in any particular form
» Have consideration from the debtor
» Have consent from the debtor

temple garden
chambers

11



- —
———

- Novation

* Sub-category of assignment
* Consent of all parties mandatory
* Old agreement is terminated

* To replace old for new, and extinguish the rights
and obligations of the old

temple garden
chambers

e

~ Assighment

* GENERAL RULE: benefit can be assigned; burden cannot
* Tolhurst v Associated Portland Cement [1902], Collins MR
* Burden can be assigned IF there is consent
* Privity of contract being doubtful, that is not novation

* Benefit can be assigned
m temple garden
chambers

12



- Personal skill & Confidence?

* No assignment (without consent)

* Consent not necessary where it makes no difference to the
person who discharges the burden

* No assignment (without consent) if the character, credit and
substance of the original contracting party is material
(“special and personal” — artist; brand etc.)

* |f assignee has ability to perform burden on behalf of
assignor, then assignment will be permitted

temple garden
chambers

—

- Conditional benefit cases?

* A burden conditional on the benefit is capable of
assignment

* Relevance / correlation

* Successor must have chosen to take it on - Thamesmead v
Allotey (1998) CA

temple garden
chambers

13



nditional benefit cases (2

Jenkins v Young Bro. Transport Ltd [2006], QB
* Client followed fee earner to two other firms: benefit of
receiving payment was conditional upon the work being done
and winning

* Client relied on trust and confidence in fee earner; court
would not interfere with professional relationship whose
propriety and worth has never been challenged

* Benefit was inextricably linked to burden
* Relationship involved personal confidence

temple garden
chambers

T

ore recent cases
Davies & Ors v Jones & Or [2009], CA

* A sold property to B for M.B; B held £100k for work by A

* Bassigned interestin property to C; Asued C for £100k

HELD:

* Benefit & burden must be conferred in the same transaction

* Receipt of benefit must be relevant and reciprocal to burden

* Person on whom burden is alleged must have opportunity to
reject or disclaim benefit; not merely right to benefit

temple garden
chambers

14



-

ore recent cases (

Jones v Spire Healthcare Ltd {11/09/15), DJ Jenkinson

®* Accident at work; CFA on 03/02/12 with B: B insolventin
01/14; administrators sold Pl work to 5GI; 21/01/14 ‘deed of
assignment’; and client notified & accepted.

* No particular faith in fee earner

* |nvolved “personal skill or qualifications”

* So incapable of assignment; held to be a novation

* Second CFA not compliant: unenforceable

* Was this right on the principles? — Corrected on Appeal to Cl.

temple garden
chambers

ore recent cases (3

Webb v London Borough of Bromley (18/02/16), Master Rowley

14/03/12 accident; 23/03/12 CRA with L; partner died 07/13; 30/01/14
L ceased to trade and L assigned to G: novation, not assignment

Consent of all 3 parties is a ‘determining feature’ of a document being a
novation rather than assignment

5 it determinative? What about the privity paint?

Client found herself being required to change solicitors — not her choice
— Does that matter?

Court considered whether there was trust and confidence in the fee
earner — |5 this properly a pre-requisite?

temple garden
chambers

15
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—More recent cases (4)

Budana v The Leeds Teaching Hospital NHS Trust (04/02/16), DJ
Besford

* CFA case

* HELD: CFA terminated where C not forewarned about transfer;
Firm A stopped handling Pl work; assigned to Firm B on
25/03/13; deed of assignment dated 31/03/13; C had no time
to consider positon before cessation

* Does it matter that C had no time?

* Jenkins raised an unnecessary doubt about trust & confidence;
never mind the injustices —any change of regime causes some;
CAon 04/07/17

== temple garden
BN chambers

~—Wore recent cases (5)
Griffith & Or v Paragon Personal Finance Ltd {17/10/16), DJ Baddeley

» PPImis-selling; Firm A incorporated to Firm B; Firm B transferred
businesstoFirm C (Same trade name); Firm Ctransferred some
businesstoFirm D (different name altogether)

» Clientnottold of earlier business transfers; but authorised the last;
deed reflected benefit & burden

» Jenkins meanta CFA can be assigned where fee earner moves;
relationship equivalent to Jenkins; intention for CFA to continue (not
Budana)

» Lack of client consent not fatal

e ] l':!'ml:lll.! gargen
BN chambers

16



ROUND UP
* GEN: Burdencan be assignedifconsent
CAT 1: Personal Skill & Confidence
» No consent required if nodifferencetoclient
» |f special and personal, need consent
CAT 2: Condition Benefit
* Relevance [ correlation / reciprocal
* Assignee must consent

* CFA can be assigned
CONSENT? Depends. TRUST & COMFIDENCE? No.

17
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Shaman Kapoor, Temple Garden Chambers

The current climate is giving rise to this argumauititich isresurrecting its head, most often in

aAldzZ GA2ya 6KSNB | /C! gAGK | OftASyld 6aRSoG2NE
oy iAadGe ! oalaaraay2NEL (2 9ydAadGe . o6alFaaArdaySSeo
recoverability of pre01/04/13 additional liabilities into the posissignment phase.

The argument is tricky. The law is not entirely clear. The inconsistencies are beginning to

emerge and the trench wars have begun.

Introduction

1 2y GNF OlGdzk £ NR FIFOUE 20/3A W2 NG IOKRYEDTEA My | OGA2y 0 &
at common law without the consent of both contracting parties. Before 1875, the only methods

2F laaArdyay3a O2yiGNI Oldzrf NARIKGA G tFég &SNS
acknowledgerent that he held for the assignee. Both of these methods required the consent of

the debtor.

Equity, however, did permit the assignment of contractual rights whether such rights were legal
or equitable. Where the rights were equitable, the assignee could sue in his own name, but had
to make the assignor a party to the suit if he retained an igerin the subjecmatter (for
example, if the assignment was conditional). If the right was legal, equity could compel the
assignor to allow the assignee to use his name in a common law action. The assignor had to be a

party to such an action in ordeo thind him at law.

The assignmenf certain kinds of assignment are now governed by statute. But the
assignability of a contractual right is generally governed by the rules of equity existing before the
Judicature ActsGhitty ¢ 19-042). Theassignmen2 ¥ I &2f AOA G 2NNR& NBGIF Ay S|

assignment.

. An equitable assignment does not require notice to the deb@hiity- 19-020). The assignee

should have the chance to accept or decline the assignm@hitty ¢ 19-023). An equitable

18



10.

11.

assignmat of a legal chose in action need not be in writing or in any particular fQinitty 19

025). If consideration is needed at all, it is a question only as between assignor and agdtgnee

is immaterial to the debtorGhitty¢ 19-027). If the rights asing under a contract are declared

by the contract to be incapable of assignment, unless there is consent, such an assignment will
be invalid Chitty 19043).

For a novation to occur, two contracting parties agree that a third, who also agrees, shdll sta

in the relation of either of them to the otheiChitty¢ 19-086). Consent of all of the parties is

essential. Chittyd @ aY aXAy (KA&a ySOSaaArde w¥2N O02yasSy
0SG6SSy y20LGA2Yy YR | aaAi 3ty MeShaticorsent oftak hreeRA & G A Y

parties isnecessary

The position in law

It is generally accepted thahe benefitof a contract may be assigned, but subject to certain
limited exceptionghe burdenmay not. Whilst the benefit and burden can become subject

of an ancillary agreement, such a transition may in fact be found to be a novation. The changes
in regulation as to compliance of CFAs or as to the recoverability of additional liabilities means

that the distinction is important and of considedabvalue.

In the 32 Edition of Chitty at paragraph 1889 the editors statethat X i KS S¥FSOG 2 F |
is not to assign or transfer a right or liability, but rather to extinguish the original contract and
NBLX I OS AlG o6& | y2 TektSid assignmyedtdtl falldwad that the ruldRthaf F S
FaaA3dyyYSyd Aa aadzomeSOG G2 SldadArASaégd R2Sa yz2i0 |

The factual scenarios that might give rise to a consideration of these principles might arise
where there is a corporate restructure; ttobosure of a firm; the merger of firms; the takeer
of a firm; the change of employment of a fee earner; to name just a few examples.

But, at the very least, the following questions arise:

A) Can Firm A assign a CFA to Firm B?
B) LT a2z Acdnsénkdbthe@dsigngntir€yaired or can the firm proceed without it?

19



12.

13.

14.

15.

C)LFT GKS OftASyitQa O2yaSyid Aa NBIdZANBRI R2Sa (K
novation rather than assignment, i.e. to terminate the retainer with Firm A, and to navate
new one with Firm B?

D) If a CFA can be validly assigned, what formalities are required to effect assignment?

It is important to distil the key principles and to consider their application over time before being

able to address properly address these di@ss as they apply to any particular case.

Foundation of the doctrine of benefit and burden

Upjohn Jin _Halsall v Brizell [1956] 1 Ch 169NP @A RS& GKS 2NRARIAY Ay WY,

doctrine. Halsallwas a case that concerned the enforceability of a deed of covenant entered
into by the owners of building plots in a development in Liverpool against the successors in title
of the original covenantors. The owners of the plots for the time being enjtdyedenefit of

the roads and sewers constructed as part of the development and, on behalf of themselves and
their successors in title, had covenanted with the trustees to pay part of the cost. Some house
owners, being successairstitle to the original ovenantors, refused to pay an increased
contribution. The trustees and other house owners applied to the court to determine the true

construction of the deeds.

At p.180 of that judgment there was agreement between the parties that there was a rule that

one who accepts the benefit of a deed must also accept the burden of it.

2 KF G AdzNBKBINKYIOA LI S¢ K

In his search for the foundation of the doctrine, Upjohn J considé&téston v Reacher [1908] 2

Ch 665and at p.182/3 of his own judgment concluded:

GXLF GKS RSTFSYRIyda RAR y20 RSaGANB (G2 (F1S GKSE
they could not be under any liability to pay the obligations thereunder. But, of course, they do

desire to take the benefit of this deed. They have notrigluse the sewers which are vested in

the plaintiffs, and | cannot see that they have any right, apart from the deed, to use the roads of

GKS LI N] 6KAOK fSIR 2 GKSANI LI NIAOdzA I NJ K2 dza S X
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16.

17.

18.

19.

XCKSNBF2NB:Z AdG aSSya (2 YS i Kdsii toilde this Fo8sE, 8y RI y i a
they do, take advantagefahe trusts concerning the usef the roads contained in the deexhd

the other benefits created by wvithout undertaking the obligations thereunder. Upon that

principle it seems to me that they ar@tdzy R 6& GKA& RSSR>X AF (KS& RS
[Emphasis addef

Sir Robert Megarry-Z inTito v Waddell (No.2) [1977] @B6consideredhe principle applied in
Halsalll YR O2y Of dzZRSR {(KIF G GKS & LJzNB LINJK ffadbhal) Sé¢ 2 -

conditional benefitor the annexation of a burden to property

¢ Kdza | LI22KY WQa LINAYOALX S GKIFG | LI NIGe asSSiAy3
must also be bound by the burden (or all burdens) of it, received its title a8 thilzNS LINRA y OA LI

In Rhone v Stephens [1994] 2 ACB10G KS | 2dz8a8 2F [ 2NR& RA A LILINE 98
cast no doubt on Sir Robert Megary VQa O2 YYSy G | a G2 O2yRAGAZ2YIL

burden to property. Rhonewas a case whiclarsed the question of the enforceability of positive
covenants between the owners of freehold estates, where both properties were in common
ownership as one property, but then sold on as two separate (albeit attached) properties. The
conveyance recordedhat the vendor preserved for himself and his successors in title the
obligation to repair and to keep in repair the roof of Walford House as it lay above Walford

Cottage.

Lord Templeman iRhonesaid:

GXL FY y20G LINBLI NBR (2 thatarg paityderdvify adyoéefitfioddzNE  LINR
O2y @SelyOS Ydzad | OOSLIi I y & HasditNR & gasadwhichih&t]S al Y S
0KS RSTSYRIyiQa LINBRSOSaaz2N) Ay GAdGfS KIR 06SSy
sewers and had covenanted pmay a due proportion for the maintenance of these facilities. It

was held that the defendant could not exercise the rights without paying his costs of ensuring

that they could be exercised. Conditions can be attached to the exercise of a power insexpres

terms or by implicationHalsalX 6 & 2dzad &adzOK | OF aS khgaRedly KI @S
agreeing with the decision. It does not follow that any condition can be rendered enforceable by
attaching it to a right nor does it follow that every loiegn imposed by a conveyance may be

SYT2NOSR 08 RSLINAGAYy3I (GKS 0O020SylydizNRa adzo0Sa
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20.

21.

thereunder. The condition must be relevant to the exercise of the rightdalsalX § K S NBE & S NB
reciprocal benefits and burdel®y 228 SR 6& GKS dzaSNBR 2F (KS NRI RA
XLY GKS LINBaSyid OrasS /tldaS w 2F GKS wmdpcn [ 2y
of support but Clause 3 which imposed an obligation to repair the roof is an independent

LINE A aA2Y X

X L MalsalX (i K &fendant could, at least in theory, choose between enjoying the right and

paying his proportion of the cost or alternatively giving up the right and saving his money. In the
present case the owners of Walford House could not in theory or in practice fiméved of the
0SYSTAU 2F GKS Ydziidzh f NARIKGA 2F &dzLILI2 NI AT GKS

GENERAL PRINCIPLE:

Thebenefit of a contract can be ssigned but subject to limited exceptions, the generalle is

that the burden cannot.

Collins MRn Tolhurstv Associated Portland Cement [1902] 2 KB

GXLG A&z L GKAY1Z [dAadS Ot SFENJ GKIFG ySAGKSNI |
shifted off the shoulder of a contractor on to those of another without the consent of the
contractee. Adebtor cannot relieve himself of his liability to his creditor by assigning the burden

of the obligation to someone else; this can only be brought about by the consent of all three and
Ayo2t @Sa GKS NBfSHaS 2F GKS 2NAIAYLFE RSO00G2NXE

aXhy GKS 2 (iske§udlly ldany/tiab the bénefit of a contract can be assigned, and
wherever the consideration has been executed and nothing more remains but to enforce the
obligation against the party who has received the consideration, the right to enforce it can be
aiaA3IySR IyR OlFly 06S Llzi Ay &adzAd o6& GKS FaaAdaysS:e

62 KSGKSNI GKS NAIKG a2 ONBFUGSR Ayg2tgdSa LINK DA UE

doubtful; and the rule of the common law that the action must be brought in tama of the
FaaAday2N aKSga GKFG Ad RAR y23d NBIFINR &adzOK F
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22.

23.

24.

G¢KS NAIKG aSSya NIGKSN G2 oS oFaSR 2y GKS ¢
conscience on the part of the person on whom the obligation lay tohdigge it to the original
O2yGNI OGSS I FGSNIKS KFER y2GA0S GKFG GKS tFdGSN

QUALIFICATION / EXCEPTIONS:

(i) Contracts personal in nature and in particular involving personal skill and confidence cannot

be assigned.

See for exampleChittyat 19-055.

Further, inTolhurst Collins MR said:

G¢KS ALISOALFET NAIKG 2F AIJy2NARy3I fG23SGKSNI GKS
to the substitution of one person for another as the recipient of the dfé¢nwould seem in

principle and in common justice to be confined to those cases where it can make no difference

to the person on whom the obligation lies to which of two persons he is to discharge it, and |

think the right of dropping the original contrie out of the discussion must be limited to those

cases only in which the contragthat is, the benefit of all that remains to be done under it has

been assigned; and it is in this sense only, as it seems to me, that contracts can be said in

strictnessi 2 0SS FaaAadyl ot Soé

GCKSNB Adr K26SOSNE |y20KSNJ Oftaa 2F 02y dNt O
enforced and where it is impossible to say that the whole consideration has been executed.
Contracts of this class cannot be assigned atiralthe sense of discharging the original
O2yGNI OGSS +tyYyR ONBFGAYA LINAGAGE 2NJ ljdz- aA LINR
NAIKGEXa2 GKS 0SySTAlU @&2dz 02y dGSYLX IS FTNRY
GAUK gK2Y @2 dz tOayhésdkodtinétsptherefdra, thé oginal contractee must

be a party, whatever his rights as between him and his assignee. He cannot enforce the contract
without shewing ability on his part to perform the conditions performable by him under the

contract. This is the reason why contracts involving special personal qualifications in the

O2y (NI OG2NJ NS alARX LISNKI LA az2YS¢KIiG ftz22asSteéex

G2 KFG Aa YSEyd Aaz y2G GKIG O2yGNI OGa Ayg2t g

assiged in the full sense of shifting the burden of the obligation on to a substituted contractor
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25.

26.

27.

28.

29.

any more than where it is special and personal, but that in the first case the assignor may rely
upon the act of another as performance by himself, whereas insdeond case he cannot. He
cannot vouchfor the capacity of another to perform that which the other party to the contract
might, however unreasonably, insist was what alone he undertook to payriamely, work to

be executed by the party himself. Ifrfinstance, he had ordered a painting from some
unknown artist of his own choice, he could not be compelled to accept instead of it the work of
FY203KSNI I NIA&GGYT K28SOSNI SYAYSy il e

Chitty gives the example of a publisher not being entitled to assign the&SBed G 2 F |y | dzi
O2yiGNI OGO (2 o6NRGS | 0221 AF GKS | dziK2NJ NBf ASR
| 268OSNE AG 3284 2y G2 adras GKIG Fy | dziK2NR&
example inTolhurstis perhaps easier tRA 3Sad G6KSNBE Al NBFSNR G2 daX
OK2AOSX¢é®

It seems that if there is particularity to a contracting party, whether it be by association to an
individual, or to a brand or by reputation, the contract is likely to be one that is deemed

Ay o2t @S WALISOAL € LISNE 2y |  -dpetdalf and theddfoteAndtybd Q 6 | &
capable of assignment. The exception to this statement is where there is consent of all three
parties involved. Such a scenario would in turn lend itselrioexercise of construction in
determining whether or not there had been assignment or instead novatjdout as per
paragraph21 above, it does not seem that there would be privity of contract as between

assignee and debtor, thus potentially pointing béelan assignment.

(ii)at dzNB t NAy OA LX S¢

There was historically support for the proposition that a lstgnding exception to the general
rule was where the burden and the benefit (independent from one another) are said to pass

from one contracting party to a new party. [SEéoandHalsall(above)]

This view has come under attack since the speech of Lord Templeni&tmire The current
view is that of course parties have the freedom to contract as they wish, and where there is
tripartite consent, there can be assignment (or novation) of adfi and/or burden even if

there is no reciprocity as between the benefit and burden.
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30.

31.

32.

33.

34.

35.

36.

37.

However, where there is no tripartite consent, anble court is asked to construe the
GNFyal OtA2ys GKS aLJzZNBE LINAR Yy OALX S¢é thelHauseiol I G SR

Lords.

ii)a/ 2y RAGAZ2YIE 0SYySFTAG OFasSas

tKA&d KlFa 0SSy RSaONAOSR | &inFito N&blr8en thak had beénf 2 NJ
made a condition of the benefit, or is annexed to the property, simply passes with it: if you take

the benefit or the property you must take it as it stands, with all its appendages, good or bad.

This is the category that is most likely to exercise costs lawyers dealing with the potential

assignment of a retainer.

As observed by Peter Gibson LJTimamesead v Allotey (1998) 30 HLR 1052, Cérd

Templeman (irRhond madeclear that for a burden to be enforceable it must be relevant to the
benefit. There must be aorrelation between the particular burden and a particular benefit

which the successor hatosento take emphasis added

In Jenkins v Young Brother Transport Ltd [2006] EWHC 151Rgff&rty J observed that at first

instance (Master Campbell) it was found that the benefits to the new firm in receiving payment
were directly conditional onts obligations in the CFA, that is doing the work, acting in the
Ot ASyiQa o0Sai AyaSNBaid Sioo ¢KS 0dzZNRSYy 2F GKS

of the CFA; namely, the right to be paid in certain circumstances.

The paying party soughotdistinguish the exception by asserting that the client care/retainer
letters did not in fact amount to an agreement between the client and the solicitors; and that
the client care letters did not create contracts on identical terms (pointing to an iser@a

hourly rates).

The court was fortified in its view that the client had consented, because apart from the fact that

in Jenkinghe client followed the fee earner to two separate firms, the client could have been

put to his election: continue to ingict the new firm or terminate the CFA with the
O2yasSljdSyosa asSt 2dai GKSNBAY Fid atl&Ay3d dza AF
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38. The court was also to driven to its conclusion that there was assignment given the motives of the
client to fdlow the specific fee earmeinto two separate firms, consequently setting out his
O2y¥ARSYyOS Ay (KS F¥SS SINYySNna aiArtts SELISNIA:
client sought to preserve and rely upon the trust and confidence he had in the fee earner and
0 K I { wodilX Be a novel approach to the administration of justice were this court to seek on
its merits to interfere witha professional relationship whose propriety and worth has never
been challengedh £mphasis addefl

39. The benefit of being paid was condit@nupon and inextricably linked to the meeting by the

YyS6 FTANY 2F AG& 0d2NRSYy 2F Syadz2NAy3a (2 GKS o06Saf

such, the condition was relevant to the exercise of the right.

40. And then at paragraph 31 of the judgmi this:

GX¢KS NBflIdA2yaKAL 0SGsSSy GKS OftASyld IyR GKS
have already rehearsed, what drove these events was the trust and confidence Mr. Jenkins had

in FP [fee earner] based on her uninterrupted conduct sfdase. Whether absent that trust

and confidence, a CFA could validly be assigned is not a matter upon which it has been necessary
F2NJ dz& G2 NBFOK || 02y Of dZAA2y d¢

41. This Rragraph 31 of the judgment appears, respectfully, to mix the different categories of
exceptions together, namely, the tripartite consent to a contract personal in nature [see
paragraph20 above] with a conditional benefit case [see paragraphaBave]. 1 may be that
the facts ofJenkindend itself to an argument under both categories, but it is easy to see how
without a most careful assessment of how the law has developed, the latter category (condition
benefit case) which is likely to be the most trasidground for a cost lawyer could well have

been muddied. Support for this view can be derived from Scott Bake DaVies(below)
42.(iv)a/ 2y aiNdzOGA2y 2F GKS AyadaNHzySyd 2N GN¥Xyal OGaA:
43. Whilst cited in the early cases as potentially a separate categgofy SEOSLIiA2y = Ay G
view this is something that will be taken in the round when considering whether any of the

exceptal categories apply. Arguably,.also serves only to reiterate the freedom of the parties

to contract as they wish.
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44,

45.

46.

Recent caes

In Davies & Ors v Jones & Or [2009] EWCA Ciy ttis6€hancellor of the High Court Scott Baker

LJconsidered an appeal arising out of a transfer of property where a part of the purchase
monies were to be retained by the purchaser after completionilugound clearance and site
preparation works had been completed. The purchaser then assigned his right to the property,
and the original vendor sued for the outstanding purchase monies. Scott Baker LJ set out the

principles thatthe law, as it then stod, appeared to hold:

(1) The benefit and burden must be conferred in or by the same transaction. What is required

is a transaction having legal effect. An understanding may not be enough.

(2) The receipt or enjoyment of the benefit must be relevant to the asigon of the burden in
the sense that the former must be conditional on or reciprocal to the latter. That will be a
guestion of construction. In each case it will depend on the express terms of the transaction

and any implications to be derived frometim.
(3) The person on whom the burden is alleged to have been imposed must have or have had the
opportunity of rejecting or disclaiming the benefit, not merely the right to receive the

benefit.

In Jones v Spire Healthcare Limited (11/09/2015) Liverpool €@omirf DJ Jenkinsodealt with

a case arising from an accident at work whose costs ordinarily would have been dealt with by
provisional assessment. The issue of assignment of retainer caused the matter to be listed for
hearing. The client signed up # CFA on 03/02/12. Prior to 17/01/14, the original firm
O2yRdzOGAY3a GKS OfFAYlIyGQa OFasS o6.FNySaatao oSOl
0KS LISNE2YIFf AyedaNE ¢2N] 2F . FNySdda G2 Fy2ikK.
I & a A 3 ywdasSeyitéréd into seeking to assign the benefits and obligations of the retainer of

various clients, including the instant one.

¢tKS OfASYd sla gNARGGSY (G2 2y HmMkamkwmn |y a
GKFG AG o1 a OBKST 200 ASK/SI Q@ X0K2d42 0SS WINI yaTSNNI
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47.

48.

49.

50.

51.

52.

53.

54.

SELINBaAaaSR adz2NLINAAS |

the transfer.

¢KS O2dzNIIi F2dzyR 2y (KS

SOARSYOS

GKI G

transfer of a fee earner between the firms, even if she had been aware of it.

¢tKS O2dzNIi 02y aiARSNBR

GKIF G

GKS NBGIFIAYSNI FStt 6A

A1AE T 2NJ Ijdzh £ AT AlSbelI&d) angd ahdté congeGUNANE i Bad dadapable of

assignment.

The receiving party then sought to rely denkinsas being authority for the proposition that

there was an exception to the general rule: namely, where the burden and benefit of a CFA were

inextricably linked (again erroneously labelling the exception).

The court distinguishedenkinson the facts, in particular, that the client had not placed

considerable trust and confidence in the fee earner, and there was no loyal following of an

individual solicitor.

Hopefully it dawns on the reader by now that the absence of a careful examination of the law,

the excepted categories and their proper identification can only lead the court down a slippery

slope. Added to that the muddying of waters bgragraph 31 inddenkinsit is clear to see how

we are likely to experience a variety of outcomes.

' F 9Ay3 YIRS GKS ' ¥F2NBalIAR FAYRAy3Ia:z

iKS 02 dzNI

rule against assignment of personal contracts, to the exteat #uch exception is imputed by

Jenkink ¢ RAR y2{4 F LLX &

g2

KA &

OFasz

Iy R

FaaA3yY$

The court then found that it was possible to assign the benefit as opposed to the burden of such

a contract. Consequently, the court found that benétfite right to be paid under the CFA upon

success) had been validly assigned to SGI Legal, and thus the costs incurred by Barnetts were

recoverable.

The court was fortified in its view given that the documents dealing with the assignment had

incorporateda wide severability clause.
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55. However, it went on to find that when looked at in reality, notwithstanding that the deeds were
KSFRSR (42 0SS Iy QlaaAirayyYSyidaQs GKSe& 4gSNB Ay TFI O
and SGI Legal LLP, albeit on theaderms as the former contract. Due to a failure of that new
contract to comply with the (new) regulations applicable to CFAs, it was rendered

unenforceable.

56. Jones went on to appeal before His Honour Judge Graham Wood QC (Circuit Judge). He held
that the benefit of a contract, other than one which involves personal skill and confidence
dependent upon a particular individual discharging obligations under it, can be assigned,
whereas the burden cannot, subject to certain exceptions. One of those excspatigesvhere
the benefits and burdens are inextricably linked, for instance where entitlement taigié or
benefit is dependent or conditional upon the discharge of certain responsibilitiesonsidering
Jenkinshe held that Rafferty J was not séad to qualify the exception to the general rule
against the assignment of the burden of a contract to specific situations where personal trust
and confidence could be established so much as to set a context in which it applied to the facts

of the case.

57.HS & AR {4 LI NI 3 NJ LBKles restricthd buriden Zssighomhawe® Cldavly a
devised to protect the nomarticipating counterparty. This is clear from thielhurstcase. In
circumstances where there is tripartite involvement to the extent that not only do the assignee
and the assignor agree to the shifting of the burden, but so too does the recipient of the benefit
(here the Claimant) and a separate deed of assignnie entered into in relation to her own
conditional fee agreement, it would be an unduly restrictive and overly legalistic approach to

deny the parties the effect of what they intendéd.

58.CdzNIi KSNJ I LJF tKé &ffiddcyLd® anTagsignménkK depended upon a qualitative
assessment of the degree of trust and confidence, this would generate considerable uncertainty,
leading to potential satellite costs litigation whenever a retainer is challenged on the basis of
purported CFA assignment, with the court being required to investigate in every case the nature
of the relationship between the client and the solicitor. It is axiomatic that case handling these
days is conducted at a distance, and it would be very diffiouidentify those cases where a
particular client had been insistent on the continuity of a specific fee earner. Of course every

case depends upon its own particular facts, but in my judgment it would be wrong to qualify this
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59.

60.

61.

62.

63.

64.

particular exception to thegeneral rule based upon an inextricable link between burden and

benefit, by making a finding of trust and confidence aN® Ij dzA & A G S d ¢

Consequently, the appellate court held that tHestrict judge was wrongs a matter of law to

conclude that the assignemt of the burden of this CFA was rpmissible.

In Webb v London Borough of Bromley, (18/02/2016), SG@&ter Rowleyame to consider a

case on point that was also dealt with in the first instance by provisional assessment, where at
that first stage hehad found that there had been a novation rather than an assignment, and
similarly, the new contract failed to comply with new regulations (2013) and was thus

unenforceable.

There was again a dispute about whether the evidence demonstrated that the tlaehta

degree of trust and confidence in the fee earner.

4 A& a4FAR Ay LI NIYINIYLK M1 2F GKS 2dzRIYSYy iz (K
personal trust and confidence under a personal contract was an Aunty Sally set up by the
defendant inJenking® £ hyS FaadzySa aKI GJenkiKgraperlywithin they | GG S

context of the law and the categories set out abavessentially to urmuddy the waters.

Master Rowley was concerned more about the impact of consent on the type of ttimsahat

KER GF18y LXIFOS® 18 KSER (KK axO02yasyd 27F |
R20dzySyd o0SAy3a | y2@FGA2y NI GKSUdw of Kdsighmeanty | &4 & A
(Second editiorfy Marcus Smith QC; and alsoCQhittyat paragaph 19-087 (see paragraphs 36

7 of the judgment), but acknowledged that neither of those commentaries specifically stated
GKFG aaAa3adyySyd R2Sa y2a G11S LXFEOS 6KSNBE O2ya
parties are in agreement, the new coatting party and the nofassigning party are in reality

entering into their own legal relationship having established all the classic components of a

O2y (N} OG0 0SG6SSy GKSYaStgSao¢

Master Row S& y20SR GKI (i (déouctvald requireladdibiordo notiy RS 2 T/
client anyway. That being right, it has the potential to render the consent of the client even

more meaningless as to the nature of the transaction.
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65. But surely themere fact that there is tripartite agreement cannot be determinaiwf the
transaction being a novation rather than an assignment. Indeed, the judgmérdlirstset
out above at paragraph 21 doubts that there is privity of contract such as to novate. And

further, the distinction of novation is that consentriecesary. Was ilnecessaryere?

66. Master Rowley noted that the fundamental distinction between a novation and an assignment is
whether the first contract is brought to an end with a second contract beginning, possibly

seamlessly, with the new contracting part He noted that iddenkinghe client did not want to

end that relationship. But in the instant case, the client found herself being required to change

solicitors as a result of the untimely death of the fee earner (and owner of the firm).

67. Master Rowlg held that the discussions with the client as to the closure of the first firm could
only be described as an intention to end the relationship between the claimant and the first
solicitors because there wam optionbut to do so. He found that the fathe claimant was
prepared to instruct a new firm did not evidence any intention of the claimant to continue with

the original firm.

68. It seems that Master Rowley equated the ending of a relationship with the ending of a contract.
But that could be said of variety of (assignment) situations where an assignor transfers an
AYyGSNBad G2 +ty lFaair3aySSo 2 KFG 2F GKS aXxXydzidz
AYLRaaArotS G2 are GKFIG GKS ¢ KBohis)?ORnfihodemS NI G A 2y
contracts which cannot be assigned in the sense of discharging the original contractee and
creating privity or quasi privity with a substituted person. Where the original contractee can
RSY2yadNIriS GKFG GKS alFloAfA@e NBYFIKYEZLIAKS Oi & KN
of another as performance by himself, then it seeha¢hurstenvisaged that assignment did take

place.

69. Is the fact that the client had no choice relevant for the purposes of construction? The client
carried the benefit; whreas the firms carried a benefit contingent upon a burden. It is the
choice of the successor which is importamhémesmeald Of course, the client always has a
choice to terminate the retainer. But in none of the cases speaking to assignment was the
dSo G 2NNE& LISNXYAaadAz2y FTANRG az2daAKiG® tKS@ 6SNB aj
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70. Of course such a situatiorould give rise to novationGhitty 19-087), where consideration is
provided for the new contractGhitty 19088). But that alonegiven all of the other factors to

consider, cannot be determinative.

71. The judgment goes on to consider whether there was the appropriate trust and confidence in
the fee earner in thelenkinssense. However, that is a different emphasis from where the law

began at least fronTolhurstand, in terms of precedent,olhursttrumps Jenkins

72.1n Budana v The Leeds Teaching Hospitals NHS Trust (04/02/2016), Kingston Upon Hull County

Court District Judge Besford found that the ratioJenkinsvas unambiguous and that he was

bound by it. He accepted that the transfer of a CFA from firm A to firm B was valid in law,
however, he came to find that there had been no CFA to assign by the time of the transfer. That

was because he found that the Ck&d been terminated in circumstances where the client had

not been forewarned about the transfer; firm A had stopped handling personal injury work (of
GgKAOK GKS OftASyidQa OfFAY gl a 2ySoT GKFG OSaal i
given noother alternative or even time to consider the position before cessation. Thus he found

the retainer to have been terminated before any transfer had taken place.

73. For reasons already set out above, it is not clear why the client (debtor) needed todreagiv

choice or forewarned at all.

74. Interestingly, he went on to consider if there had been a CFA to assign whether as a contract for
personal skills it could be assigned, and if the claimant consented, whether that amounted to a

novation.

75. DJ Besford heldhat Jenkinswas good authority for the proposition that contracts involving
LISNR2Y | f aiAatta FNBE OF LI ofS 2)@nkingaka vaded ani NI y a ¥
unnecessary doubt about whether the parties are in a positioriradt and confidence He
found that if that aspect was a part of thatio of the case it would give rise to a sultegory of
exception. He went on to recognise that the transfer was commercially driven and there was no

suggestion that the claimant played any part in the chiog®f the successor firm.

76. This part of his judgment certainly seeks to clear the muddy wateisrddins
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77.

78.

79.

80.

81.

82.

83.

84.

Despite having the injustices to the claimant pointed qutamely that the benefits under the
old CFA would be lost yet she would not take thedfda of the new regime, DJ Besford said
that a certain percentage of claimants would likely fall between the cracks in any change of

regime.

Consequently, he found that the old CFA did not benefit either Firm A or Firm B; but that a
LASPO compliant CEaught the work of Firm B in any event.

It is understood that this case will be before the Court of Appeal on 04/07/2017.

And finally, the case o@riffith & Griffith v Paragon Personal Finance Limit&d/10/2016),

Sheffield County CourJ Baddeley considered a case arising out of a claim for alleged payment

protection insurance miselling.

The case concerned Firm A, who then decided to incorporate becoming Firm B. Later, Firm B
then transferred its business to Firm C although Fircoftinued to trade in the same name.
Later still, Firm C transferred some of its business (including the index case) to Firm D, now

trading in a different name altogether.

There was an extensive agreement setting out the various possible computatiorssation or

assignment and offering an alternative position for each, amongst other things. The claimants
0KSYaSt @Sa ¢SNB y2did G2fR 2F GKS odzaAaySaa NIy
letterhead. The claimant gave evidence to state thatwbeld have consented to assignment if

requested as she had trust and confidence in the fee earner and she wanted him to conduct the

case.

At the time of the transfer from Firm C to Firm D, the client was written to and the fee earner
aFAR (KFAft KSKBLBAIR wad | O00Q F2NJ 0KS Of ASwid Ay K

fee) terms. He said that the agreement could be assigned to his new firm.
The client signed and returned her authorisation for the transfer. The partners of each firm also

gaveevidence and had prepared a deed to put beyond doubt the benefits and the burdens of

the CFA.
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85. DJ Baddeley applied the ratio dénkinswhich she took to be that where a solicitor makes a
professional move, taking with her to her new firm a client on A,Gke CFA can be lawfully
assigned to the new firm and the client is not obliged to enter into a new CFA with the new firm.
There were no submissions made that the relationshigenkinsvas materially different to the

instant case.
86. The Judge went onot find that the clients continued in providing their instructions. The
intention was that the CFA would continue and not be terminated, as distinct fronBtigeina

case.

87. Whilst the cliens were not consulted and presented withfait accomplj they didnot object

and confirmed they did not wish to avoid the assignment.

88. Both parties in the case agreed that tbaviegest provided that it is the assignee of the benefit

and burden who must be given the opportunity to reject or disclaim, i.e. the secamddfi
solicitors, and not the client. The Judge held that the lack of express consent was not fatal to the

validity of the assignment.

89. The Judge held further that there was no rule that the assignment of a contract in equity had to
be in writing. Consagently, there was no termination of retainer and the CFA had been validly

assigned.
Conclusion

90. The legal principles make for tough reading. The inconsistencies are emerging and the Court of
PLILISEFE A& aSAT SR 2F GKS A gyaarSwil ayswenalkfofdthese n m 1 ©
competing considerations and give clearer guidance to the application of principles in the law of

assignment.

SHAMAN KAPOOR
Temple Garden Chambers
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ATE PREMIUMS

Matthew Waszak

Temple Garden Chambers

Richard Boyle



Temple Garden Chambers

PRE-LASPO ATE PREMIUM RECOVERY

Matthew Waszak

— _ﬁ
The Very Basics

* Section 29 of the Access to Justice Act 1999; Callery v
Gray [2001] 1 WLR 212 (CA)

* Pre-April 2013 form of CPR 43 to 48

* [lowndsv Home Office [2002] EWCA Civ 365
proportionality test
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Rogersv Merthyr; Coventry v Lawrence

. If necessary to incur a staged premium, it should be adjudeed a proportionate
expense. Quartum of claim not relevant.

. Reasonablefor an insurer to price a block-rated premium by referenceto its basket of
risk.

*  Sufficient in the event of challengefor aclamant’s solcitor to explainwhy the
premium waschosen andthe basis onwhichthe premium wascalculated.

*  The reasonableness of ATE premiums should not be interfered with by Costs ludoes
and District Judges

temple garden
chambers

Challenges to premiums: Kris Motors v Fox Williams

* Evidential burden on the paying party to advance at least some
material in support of the contention that the premium is
unreasonable.

* The Court envisaged the hearing of expert evidence.

* The issue of reasonableness must be resolved by reference to
evidence and analysis, rather than by assertion and counter-
assertion.

temple garden
chambers
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Challenges without evidence: Redwing and Kelly

* Judgment of Akenhead J in Redwing Construction Limited v
Charles Wishart [2011] EWHC 19 (TCC)

* Judgment of Master Hurstin Kelly v Black Horse (SCCO,
27.09.12, Case No: PTH 1300060)

temple garden
chambers

T —

Banks v London Borough of Hillingdon

*  ATE policytaken out to fund Plclaim arisingfrom a slipping accident. Claimant

successful attrial All costs agreed save for the ATE premium, which proceeded
o PA.

* At PA: detailed evidence from claimantexplaining calculation of the premium;

no evidence from defendant to mount challenge. 80% reduction made. Reliance

on Redwing and Kelly approaches.
*  Owerturned on appeal by HH] Walden-Smith.

*  NB: dicta about Redwing and Kelly v Blackhorse

temple garden
chambors
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