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Meet the Speakers 

 

 
 
 

Lord Justice Burnett 
 
Sir Ian was called to the Bar by Middle Temple in 1980 and elected a 
Bencher in 2001.  He was in practice as a barrister from Temple Garden 
Chambers between 1982 and 2008 (Head of Chambers, 2003ς08).   He 
was Junior Counsel to the Crown, Common Law between 1992 and 98 
ŀƴŘ ōŜŎŀƳŜ vǳŜŜƴΩǎ /ƻǳƴǎŜƭ ƛƴ мффуΦ IŜ ǿŀǎ ŀƴ !ǎǎƛǎǘŀƴǘ wŜŎƻǊŘŜǊ 
between 1998 and 2000, a Recorder between 2000 and 2008 and a 
Deputy High Court Judge in 2008. He was appointed a Judge of the 
IƛƎƘ /ƻǳǊǘ ƻŦ WǳǎǘƛŎŜΣ vǳŜŜƴΩǎ .ŜƴŎƘ 5ƛǾƛǎƛƻƴ ƛƴ нл08.  He was Deputy 
Chairman of the Security Vetting Appeals Panel between 2009 and 
2014 and Presiding Judge on the Western Circuit from 2011 to 2014.  
He was appointed as a Lord Justice of Appeal on 6 October 2014. 
 
 

 

Simon Browne QC ς Temple Garden Chambers 
 
Simon continues to head the field in costs litigation, appearing in the 
seminal cost cases in the higher courts and is a true heavyweight in 
this practice area. His costs work continues in heavy commercial and 
group litigation as common costs counsel in the Mirror Phone Hacking 
Group litigation appearing in the Court of Appeal and Supreme Court 
and in the News International phone hacking litigation. He was 
instructed as common costs counsel on the £150 million Construction 
Litigation, uniquely before a three judge Court at first instance. He 
continues his academic commentaries and articles on costs law and at 
the invitation of the Master of the Rolls sits on the Civil Justice Council 
on costs matters.   
 
 
 
 

 
 
 

Shaman Kapoor ς Temple Garden Chambers 
 
{ƘŀƳŀƴΩǎ ǇǊŀŎǘƛŎŜ ŎƻǾŜǊǎ ǎŜǾŜǊŀƭ ŦƛŜƭŘǎ ƻŦ ŎƻƳƳŜǊŎƛŀƭ ŀƴŘ ŎƻƳƳƻƴ 
law with his costs practice bridging  both fields. Regularly in the High 
Court and SCCO he continues to seek opportunities to expand his 
practice both domestically and internationally.  His costs practice has 
grown with vigour and he is well-known amongst practitioners and the 
judiciary. He enjoys the technical points and the diversity of practice 
areas to which costs work applies and is regularly involved in costs 
budgeting, enforceability arguments, assessments and advisory and 
drafting work on retainers.  Attention to detail, pure advocacy skills 
and client manner are particularly notable attributes. 
 



3 
 

 
 
 

 
Master Rowley - Costs Judge SCCO 
 
Jason Rowley has been a Costs Judge at the Senior Courts Costs Office 
based at the Royal Courts of Justice, since 2 April 2013. Jason started 
practising as a solicitor at (The) Smith Partnership in Derby in 1991 
before moving to A. E. Wyeth & Co in Dartford a year later.  He 
became a partner there before the firm merged to become Vizards 
Wyeth in 2001.  In 2003 he became managing partner and stayed in 
that role until he left in 2009.    
Thereafter he became the chief executive of 12 King's Bench Walk, a 
ōŀǊǊƛǎǘŜǊǎΩ ŎƘŀƳōŜǊǎ ƛƴ ǘƘŜ ¢ŜƳǇƭŜΣ [ƻƴŘƻƴΦ  In 2012 he left one 
Temple for another when joining Temple Legal Protection Limited as a 
senior underwriting manager.  
Before joining the Bench full time, Jason was a Deputy Taxing Master 
at the Senior Courts Costs Office and a High Courts Costs Assessor. He 
ǿŀǎ ŦƻǊƳŜǊƭȅ ŀ ƳŜƳōŜǊ ƻŦ ǘƘŜ [ŀǿ {ƻŎƛŜǘȅΩǎ ƳƻŘŜƭ /C! ǿƻǊƪƛƴƎ ǇŀǊǘȅ 
ƛƴ нллрΣ ǘƘŜ /ƛǾƛƭ WǳǎǘƛŎŜ /ƻǳƴŎƛƭΩǎ ǾŀǊƛƻǳǎ άōƛƎ ǘŜƴǘǎέ ŀƴŘ ǿŀǎ 
president of the Forum of Insurance Lawyers 2002-2003.   
 
 
 

 

{ǘŜǇƘŜƴ hΩ5ƻǿŘ - Harbour Litigation Funding 
 
{ǘŜǇƘŜƴ hΩ5ƻǿŘ ƧƻƛƴŜŘ IŀǊōƻǳǊ ƛƴ bƻǾŜƳōŜǊ нлммΦ  Previously, 
Stephen was the Head of Commercial Litigation at British 
Telecommunications plc (BT), managing the team responsible for 
resolving high value, complex or brand-affecting disputes in the UK. An 
English solicitor, Stephen qualified at Addleshaw Goddard in 2000 
where he practised in a broad range of international litigation and 
arbitration until he joined BT in 2006. At Harbour he has developed an 
in-depth expertise in assessing class actions and competition law 
claims, and possesses a wealth of experience in costs management.  
 
 
 

 

Nick Moore ς Therium Capital Management Ltd  
 
Nick joined Therium in 2015 prior to which he was an associate in the 
dispute resolution group at CMS Cameron McKenna. In private 
practice he specialised in contentious insurance/reinsurance matters, 
including policy coverage analysis and domestic and international 
dispute resolution.  Nick acted for another funder in Harcus Sinclair v 
Buttonwood Legal Capital Ltd and others [2013] EWHC 1193, which 
was the first reported case to consider termination of third party 
funding agreements under the new Jackson regime. Since joining 
Therium Nick has funded a wide range of litigation and arbitration - 
both domestically and internationally.  
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Simon Burnett ς Balance Legal Capital  

 
Simon has over ten ȅŜŀǊǎΩ ŜȄǇŜǊƛŜƴŎŜ ŀŘǾƛǎƛƴƎ ŎƭƛŜƴǘǎ ƻƴ ŎƻƳƳŜǊŎƛŀƭ 
disputes in Australia and England and Wales, most recently with 
Freshfields Bruckhaus Deringer LLP in London.  Simon co-founded 
Balance Legal Capital with Robert Rothkopf in early 2015 shortly after 
completing an MBA from the London Business School.  Simon writes 
and speaks on developments in the area of litigation funding and 
innovation in the legal sector generally.  Simon holds a Bachelor of 
Laws from the University of Sydney and a Master of Laws from the 
University of New South Wales. 
 
 
 

 
 
 

David Pipkin ς Temple Legal Protection  
 
David has worked for nearly 40 years as a Chartered Legal Executive 
specialising in Personal Injury and insurance related litigation. 
Subsequently he worked for defendant Law firms for over a decade 
managing teams of lawyers and acting for defendants in Personal 
Injury and general insurance litigation. In this role, he became involved 
in the early development of the After the Event Insurance (ATE) 
market, and assisted the Association of British Insurers (ABI) in their 
intervention in the Court of Appeal test cases such as Callery v Gray.  
As the London representative for the Forum of Insurance Lawyers 
όChL[ύ ƘŜ ǿŀǎ ƛƴǾƻƭǾŜŘ ƛƴ ǘƘŜ ƭƛŀōƛƭƛǘȅ ƛƴǎǳǊŜǊǎΩ ŀǇǇǊƻŀŎƘ ǘƻ !¢9 ŀƴŘ 
worked with the Government and Judiciary in several key 
consultations. He was a member of the Chartered Institute of Legal 
Executives (CILEX) National Council for over 15 years and was CILEX 
National President in 1995/6. He is also a Fellow of the Royal Society of 
Arts. 
For the last 11 years as Underwriting Director of Temple Legal 
Protection he has been at the forefront of the development of 
¢ŜƳǇƭŜΩǎ !¢9 ƛƴǎǳǊŀƴŎŜ ǇǊƻŘǳŎǘǎ ŀƴŘ Ƙŀǎ ǘŀƪŜƴ ŘŜƭŜƎŀǘŜŘ ŀǳǘƘƻǊƛǘȅ ŀǎ 
far as is possible to provide the most efficient insurance facilities to 
Lawyers. 
 

 

Richard Boyle ς Temple Garden Chambers 
 
Richard completed pupillage at Temple Garden Chambers and was a 
pupil of Mark James where he was introduced to costs work. Since 
becoming a tenant, Richard has gained experience of costs work 
through his practice in personal injury and other civil work. He has 
extensive experience of costs budgeting and is regularly instructed to 
represent the Ministry of Defence at CCMCs. Richard receives a 
growing number of specialist costs briefs, particularly relating to the 
recovery of pre-and-post LASPO ATE premiums, and is keen to build his 
costs practice in all areas. 
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Matthew Waszak ς Temple Garden Chambers 
 
Matt undertakes a wide spectrum of costs work, both as an advocate 
and in an advisory capacity. He regularly appears before Regional Costs 
Judges in the County Courts and before Masters in the Senior Courts 
Costs Office, and undertakes a range of appellate work also. He has a 
niche practice in the recovery of ATE insurance premiums and 
appeared in the recent leading case of Pollard v University Hospitals 
NHS Trust [2016] before Langstaff J. Between November 2014 and 
March 2015, he was instructed as junior counsel (led by a QC) in 
detailed assessment proceedings arising from actions brought in the 
High Court and the Family Court.  
 
 
 
 

 

 
James Laughland ς Temple Garden Chambers 
 
James has been recommended for his expertise in Costs for many 
years. He is instructed in the current leading cases concerning costs: 
for example, Broadhurst v Tan, an expedited appeal heard before the 
Master of the Rolls on the effect of Part 36 in fixed costs cases; Miller v 
Associated Newspapers, decided this year in favour of the Claimant on 
the issue of the recoverability of additional liabilities in publication 
proceedings but now on a leapfrog appeal direct to the Supreme Court 
listed for January 2017 and is also instructed in the leapfrog appeal to 
the Court of Appeal in BNM v MGN, an important decision concerning 
proportionality. 
 
 
 

 
 
 

Philip Daval-Bowden, Masters Legal LLP 
 
Philip is the Senior Managing Partner of Masters Legal Costs Services 
LLP and acts for an extensive, primarily City based clientele. He 
specialises in providing consultancy services, advice and advocacy in all 
forums up to the Supreme Court and Privy Council and in various 
jurisdictions. He has regularly been instructed as an expert in costs 
law. 
Philip is head of the Commercial department and regularly acts in high 
profile and high quantum commercial litigation often involving 
numerous jurisdictions (including in Europe, the US, the Cayman 
Islands, Bahamas and BVI) where multi-million pound costs are at 
stake and legal principles are being tested. 
Philip advises extensively on costs budgeting and management and is 
currently acting as the ClaimantsΩ appointed costs expert in the Mobile 
Telephone Voicemail Interception (MTVIL) against News Group 
Newspapers and the Mirror Group Newspapers Hacking Litigation 
(MNHL) against MGN. 
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Richard Wilkinson ς Temple Garden Chambers 
 
Richard has been recognised / recommended by leading publications 
as a costs expert for many years. He appears regularly in the SCCO and 
appellate courts on a full range of costs issues, as well as undertaking 
advisory and drafting work. He was Junior counsel in Mitchell v MGN in 
the Court of Appeal. Other notable past cases include Atack v Lee / 
Ellerton v Harris [2005] 1 WLR 2643 (recoverability of CFA uplifts), 
Holmes v McAlpine [2006] EWHC 110 (QB) (enforceability of CFA), 
Sidhu v Sandhu [2009] EWHC, Burton J (enforceability of Defendant 
CFA) and Stephens v Tesco Stores [2010] EWHC Butterfield J (late Part 
47 offers, effect on costs of DAH proceedings). 
 
 

 

 

 
Ben Casey ς Temple Garden Chambers 
 
Ben has a broad practice covering high value personal injury, inquests 
and costs.  He deals with a full range of costs-related issues arising 
both during substantive litigation and during the assessment 
process.  His costs work includes costs budgeting hearings, drafting 
points of dispute/replies, advising on issues of principle (including the 
recoverability of ATE premiums and uplifts) and general appellate 
work.  He has regularly been instructed in the SCCO on high value 
detailed assessments arising out of commercial disputes and clinical 
negligence claims  

 
 
 

 
 
 
 
David White ς Temple Garden Chambers 
 
5ŀǾƛŘ Ƙŀǎ ŀ ǘƘǊƛǾƛƴƎ ǇǊŀŎǘƛŎŜ ŀŎǊƻǎǎ /ƘŀƳōŜǊǎΩ ŀǊŜŀǎ ƻŦ ǿƻǊƪΣ ŀƴŘ Ƙƛǎ 
costs practice includes both detailed assessments and arguments of 
principle.   
David understands that costs is not just a practice area in its own right, 
but increasingly something which impacts more broadly.  
As government implements ever more wide-ranging costs reforms, a 
barrister that understands costs is of real benefit to all clients. 
Before the Bar, David served in the British Army, and was President of 
ǘƘŜ {ǘǳŘŜƴǘǎΩ ¦ƴƛƻƴ ŀǘ {ƘŜŦŦƛŜƭŘ ¦ƴƛǾŜǊǎƛǘȅΣ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ ƻǾŜǊ ϻмлƳ 
turnover and 800 employees. 
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Mark James ς Temple Garden Chambers 
 
Mark James has appeared in some of the leading cases on champerty, 
solicitors' retainers and other solicitor-client disputes. He frequently 
appears in applications for wasted and non-party costs.  He 
represented both claimants and defendants in the cost budgeting pilot 
schemes for defamation and in the TCC and continues to do so now 
that cost budgeting is generally in use.  He is commonly asked to 
advise in cases that raise complicated legal and technical issues (such 
as whether CFAs can be assigned) and has a reputation for providing 
incisive and practical advice. As a result of this expertise he is also 
frequently instructed in professional negligence claims involving claims 
against solicitors and/or barristers.  Mark has been recognised for his 
costs work in both Chambers & Partners and Legal 500 for many years.  
 

 

 
 

 
 
Lionel Stride ς Temple Garden Chambers 
 
Lionel has a multi-track practice specialising in personal injury, clinical 
negligence and costs, with associated expertise in insurance disputes 
and civil fraud.  His costs work extends to all areas of commercial and 
common law litigation. He has extensive expertise in costs 
management conferences, detailed assessments, appeals, 
enforceability challenges to CFAΩS, solicitor-own client assessments 
and drafting general points of dispute. He also advises on costs 
budgeting, compliance and the application of, and exceptions to, QOCS 
(including where there are pre- and post- April 2013 funding 
arrangements in place). 
 
 
 
 

 
 
 
 
 
 

Master Roberts ς QueenΩǎ Bench Division  
 
Master Roberts was called to the Bar in 1983 and practised as a tenant 
at the Chambers of Ami Feder at Lamb Building and the Chambers of 
Robin Tam QC at Temple Garden Chambers, specialising in personal 
injury and clinical negligence litigation. In 2009 he was appointed a 
aŀǎǘŜǊ ƻŦ ǘƘŜ {ŜƴƛƻǊ /ƻǳǊǘǎΣ vǳŜŜƴΩǎ .ŜƴŎƘ 5ƛǾƛǎƛƻƴΣ ǿƘŜǊŜ ƘŜ ƛǎ ŀ 
specialist clinical negligence Master. He has been a member of the Civil 
Procedure Rule Committee since October 2014. He is the Chair of the 
Court Forms sub-committee, Chair of the cost budgeting sub-
committee and a member of the sub-committees considering model 
directions and fixed costs in clinical negligence claims. He is a 
contributing editor of the White Book with responsibility for clinical 
negligence and limitation. In December 2015 he was appointed a 
course tutor for civil law training at the Judicial College.  
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James Arney ς Temple Garden Chambers 
 
James Arney was called to the Bar in 1992, and has developed a 
thriving practice focused on personal injury and costs. Appraised for 
his precision, numeracy and strategic ability, James is repeatedly 
instructed in a range of costs work, incorporating detailed assessments 
and appeals, and CFA technical challenges. James appears before the 
High Court and Court of Appeal in costs matters. He is also well-versed 
in cost budgeting matters, to include advising solicitors in the 
preparation of budgets and contesting/defending budgets at Costs and 
/ŀǎŜ aŀƴŀƎŜƳŜƴǘ /ƻƴŦŜǊŜƴŎŜǎΦ WŀƳŜǎΩ ǊŜŎŜƴǘ ƛƴǎǘǊǳŎǘƛƻƴǎ ƛƴŎƭǳŘŜ 
noteworthy cases such as Knauer v The Ministry of Justice and James v 
Ireland [2015] EWHC 1259 (QB) 
 
 

 
  

Master Whalan ς Costs Judge, SCCO 
 
Master Whalan was appointed as a Costs Judge in November 2015.  He 
was called to the Bar by Middle Temple in 1988, and practiced from 2 
Grays Inn Square, and for the last 12 years of his practice at 9 Gough 
Square, specialising in Personal Injury & Costs. During his time at the 
Bar he was the editor of JPIL and the secretary of APIL'S Barrister 
Group, and co-authored several legal text books.  He was appointed as 
an Immigration Judge of the Asylum and Immigration Tribunal in 2006 
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wŜǘŀƛƴŜǊǎ ϧ !ǎǎƛƎƴƳŜƴǘǎ  

 
 

 
{ƘŀƳŀƴ YŀǇƻƻǊ 

¢ŜƳǇƭŜ DŀǊŘŜƴ /ƘŀƳōŜǊǎ 
 
 
 
 

  
 

aŀǎǘŜǊ wƻǿƭŜȅ 

/ƻǎǘǎ WǳŘƎŜΣ  

{ŜƴƛƻǊ /ƻǳǊǘǎ /ƻǎǘǎ hŦŦƛŎŜ 
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{h[L/L¢hwΩ{ w9¢!Lb9wΥ !{{LDba9b¢ hw bh±!¢LhbΚ 

 

Shaman Kapoor, Temple Garden Chambers 

 

 

 

1. The current climate is giving rise to this argument which is resurrecting its head, most often in 

ǎƛǘǳŀǘƛƻƴǎ ǿƘŜǊŜ ŀ /C! ǿƛǘƘ ŀ ŎƭƛŜƴǘ όάŘŜōǘƻǊέύ Ƙŀǎ ōŜŜƴ ŀǎǎƛƎƴŜŘΣ ƻǊ ǇǳǊǇƻǊǘŜŘƭȅ ŀǎǎƛƎƴŜŘΣ ŦǊƻƳ 

9ƴǘƛǘȅ ! όάŀǎǎƛƎƴƻǊέύ ǘƻ 9ƴǘƛǘȅ . όάŀǎǎƛƎƴŜŜέύ ƛƴǘŜƴŘƛƴƎ ǘƻ ŎŀǊǊȅ ǿƛǘƘ ƛǘ όŀƭǘƘƻǳƎƘ ƴƻǘ ŀƭǿŀȅǎύ ǘƘŜ 

recoverability of pre-01/04/13 additional liabilities into the post-assignment phase. 

 

2. The argument is tricky.  The law is not entirely clear.  The inconsistencies are beginning to 

emerge and the trench wars have begun. 

 

Introduction 

 

3. /ƻƴǘǊŀŎǘǳŀƭ ǊƛƎƘǘǎ ōŜƛƴƎ άǘƘƛƴƎǎ ƛƴ ŀŎǘƛƻƴέ όƻǊ ŎƘƻǎŜǎ ƛƴ ŀŎǘƛƻƴύ ǿŜǊŜ ƘƛǎǘƻǊƛŎŀƭƭȅ ƴƻǘ ŀǎǎƛƎƴŀōƭŜ 

at common law without the consent of both contracting parties.  Before 1875, the only methods 

ƻŦ ŀǎǎƛƎƴƛƴƎ ŎƻƴǘǊŀŎǘǳŀƭ ǊƛƎƘǘǎ ŀǘ ƭŀǿ ǿŜǊŜ ōȅ ƴƻǾŀǘƛƻƴΣ ŀƴŘ ōȅ ǇǊƻŎǳǊƛƴƎ ǘƘŜ ŘŜōǘƻǊΩǎ 

acknowledgement that he held for the assignee.  Both of these methods required the consent of 

the debtor. 

 

4. Equity, however, did permit the assignment of contractual rights whether such rights were legal 

or equitable.  Where the rights were equitable, the assignee could sue in his own name, but had 

to make the assignor a party to the suit if he retained an interest in the subject-matter (for 

example, if the assignment was conditional).  If the right was legal, equity could compel the 

assignor to allow the assignee to use his name in a common law action.  The assignor had to be a 

party to such an action in order to bind him at law. 

 

5. The assignment of certain kinds of assignment are now governed by statute.  But the 

assignability of a contractual right is generally governed by the rules of equity existing before the 

Judicature Acts (Chitty ς 19-042).  The assignment ƻŦ ŀ ǎƻƭƛŎƛǘƻǊΩǎ ǊŜǘŀƛƴŜǊ ƛǎ ǘƘǳǎ ŀƴ ŜǉǳƛǘŀōƭŜ 

assignment. 

 

6. An equitable assignment does not require notice to the debtor (Chitty - 19-020).  The assignee 

should have the chance to accept or decline the assignment (Chitty ς 19-023).  An equitable 
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assignment of a legal chose in action need not be in writing or in any particular form (Chitty 19-

025).  If consideration is needed at all, it is a question only as between assignor and assignee ς it 

is immaterial to the debtor (Chitty ς 19-027).  If the rights arising under a contract are declared 

by the contract to be incapable of assignment, unless there is consent, such an assignment will 

be invalid (Chitty 19-043). 

 

7. For a novation to occur, two contracting parties agree that a third, who also agrees, shall stand 

in the relation of either of them to the other (Chitty ς 19-086).  Consent of all of the parties is 

essential.  Chitty ǎŀȅǎΥ άΧƛƴ ǘƘƛǎ ƴŜŎŜǎǎƛǘȅ ώŦƻǊ ŎƻƴǎŜƴǘϐ ƭƛŜǎ ǘƘŜ Ƴƻǎǘ ƛƳǇƻǊǘŀƴǘ ŘƛŦŦŜǊŜƴŎŜ 

ōŜǘǿŜŜƴ ƴƻǾŀǘƛƻƴ ŀƴŘ ŀǎǎƛƎƴƳŜƴǘΦέ  ¢ƘŜ ŘƛǎǘƛƴŎǘƛƻƴ ŀǇǇŜŀǊǎ to be that consent of all three 

parties is necessary. 

 

The position in law 

 

8. It is generally accepted that the benefit of a contract may be assigned, but subject to certain 

limited exceptions the burden may not.  Whilst the benefit and burden can become the subject 

of an ancillary agreement, such a transition may in fact be found to be a novation.  The changes 

in regulation as to compliance of CFAs or as to the recoverability of additional liabilities means 

that the distinction is important and of considerable value. 

 

9. In the 32nd Edition of Chitty at paragraph 19-089 the editors state that άΧǘƘŜ ŜŦŦŜŎǘ ƻŦ ŀ ƴƻǾŀǘƛƻƴ 

is not to assign or transfer a right or liability, but rather to extinguish the original contract  and 

ǊŜǇƭŀŎŜ ƛǘ ōȅ ŀƴƻǘƘŜǊΧ!ǎ ƴƻǾŀǘƛƻƴ ƛǎ ŘƛŦŦŜrent from assignment, it follows that the rule that 

ŀǎǎƛƎƴƳŜƴǘ ƛǎ άǎǳōƧŜŎǘ ǘƻ ŜǉǳƛǘƛŜǎέ ŘƻŜǎ ƴƻǘ ŀǇǇƭȅ ǘƻ ƴƻǾŀǘƛƻƴΦέ 

 

10. The factual scenarios that might give rise to a consideration of these principles might arise 

where there is a corporate restructure; the closure of a firm; the merger of firms; the take-over 

of a firm; the change of employment of a fee earner; to name just a few examples. 

 

11. But, at the very least, the following questions arise: 

 

A) Can Firm A assign a CFA to Firm B? 

B) LŦ ǎƻΣ ƛǎ ǘƘŜ ŎƭƛŜƴǘΩǎ consent to the assignment required or can the firm proceed without it? 
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C) LŦ ǘƘŜ ŎƭƛŜƴǘΩǎ ŎƻƴǎŜƴǘ ƛǎ ǊŜǉǳƛǊŜŘΣ ŘƻŜǎ ǘƘŜ ǘǊƛǇŀǊǘƛǘŜ ŀƎǊŜŜƳŜƴǘ ƳŀƪŜ ǘƘŜ ǘǊŀƴǎŀŎǘƛƻƴ ƻƴŜ ƻŦ 

novation rather than assignment, i.e. to terminate the retainer with Firm A, and to novate a 

new one with Firm B? 

D) If a CFA can be validly assigned, what formalities are required to effect assignment? 

 

12. It is important to distil the key principles and to consider their application over time before being 

able to address properly address these questions as they apply to any particular case. 

 

Foundation of the doctrine of benefit and burden 

 

13. Upjohn J in  Halsall v Brizell [1956] 1 Ch 169 ǇǊƻǾƛŘŜǎ ǘƘŜ ƻǊƛƎƛƴ ƛƴ ΨƳƻŘŜǊƴΩ ǘƛƳŜǎ ŦƻǊ ǘƘŜ 

doctrine.  Halsall was a case that concerned the enforceability of a deed of covenant entered 

into by the owners of building plots in a development in Liverpool against the successors in title 

of the original covenantors.  The owners of the plots for the time being enjoyed the benefit of 

the roads and sewers constructed as part of the development and, on behalf of themselves and 

their successors in title, had covenanted with the trustees to pay part of the cost.  Some house-

owners, being successors-in-title to the original covenantors, refused to pay an increased 

contribution.  The trustees and other house owners applied to the court to determine the true 

construction of the deeds. 

 

14. At p.180 of that judgment there was agreement between the parties that there was a rule that 

one who accepts the benefit of a deed must also accept the burden of it. 

 

²Ƙŀǘ ƛǎ ǘƘŜ άǇǳǊŜ ǇǊƛƴŎƛǇƭŜέΚ 

 

15. In his search for the foundation of the doctrine, Upjohn J considered Elliston v Reacher [1908] 2 

Ch 665 and at p.182/3 of his own judgment concluded: 

 

άΧLŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘǎ ŘƛŘ ƴƻǘ ŘŜǎƛǊŜ ǘƻ ǘŀƪŜ ǘƘŜ ōŜƴŜŦƛǘ ƻŦ ǘƘƛǎ ŘŜŜŘΣ ŦƻǊ ǘƘŜ ǊŜŀǎƻƴǎ L ƘŀǾŜ ƎƛǾŜƴΣ 

they could not be under any liability to pay the obligations thereunder.  But, of course, they do 

desire to take the benefit of this deed.  They have no right to use the sewers which are vested in 

the plaintiffs, and I cannot see that they have any right, apart from the deed, to use the roads of 

ǘƘŜ ǇŀǊƪ ǿƘƛŎƘ ƭŜŀŘ ǘƻ ǘƘŜƛǊ ǇŀǊǘƛŎǳƭŀǊ ƘƻǳǎŜΧ 
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Χ¢ƘŜǊŜŦƻǊŜΣ ƛǘ ǎŜŜƳǎ ǘƻ ƳŜ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘǎ ƘŜǊŜ ŎŀƴƴƻǘΣ ƛŦ ǘƘŜȅ Řesire to use this house, as 

they do, take advantage of the trusts concerning the use of the roads contained in the deed and 

the other benefits created by it without undertaking the obligations thereunder.  Upon that 

principle it seems to me that they are bƻǳƴŘ ōȅ ǘƘƛǎ ŘŜŜŘΣ ƛŦ ǘƘŜȅ ŘŜǎƛǊŜ ǘƻ ǘŀƪŜ ƛǘǎ ōŜƴŜŦƛǘǎΧέΦ 

[Emphasis added.] 

 

16. Sir Robert Megarry V-C in Tito v Waddell (No.2) [1977] Ch 106 considered the principle applied in 

Halsall ŀƴŘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ άǇǳǊŜ ǇǊƛƴŎƛǇƭŜέ ƻŦ ōŜƴŜŦƛǘ ŀƴŘ ōǳǊŘŜƴ ǿŀǎ ŘƛǎǘƛƴŎt from a 

conditional benefit or the annexation of a burden to property. 

 

17. ¢Ƙǳǎ ¦ǇƧƻƘƴ WΩǎ ǇǊƛƴŎƛǇƭŜ ǘƘŀǘ ŀ ǇŀǊǘȅ ǎŜŜƪƛƴƎ ǘƻ ǘŀƪŜ ŀƴȅ όƻǊ ƛƴŘŜŜŘ ŀƭƭύ ƻŦ ǘƘŜ ōŜƴŜŦƛǘǎ ƻŦ ŀ ŘŜŜŘ 

must also be bound by the burden (or all burdens) of it, received its title as the άǇǳǊŜ ǇǊƛƴŎƛǇƭŜέΦ 

 

18. In Rhone v Stephens [1994] 2 AC 310Σ ǘƘŜ IƻǳǎŜ ƻŦ [ƻǊŘǎ ŘƛǎŀǇǇǊƻǾŜŘ ƻŦ ǘƘŜ ΨǇǳǊŜ ǇǊƛƴŎƛǇƭŜΩ ōǳǘ 

cast no doubt on Sir Robert Megarry V-/Ωǎ ŎƻƳƳŜƴǘ ŀǎ ǘƻ ŎƻƴŘƛǘƛƻƴŀƭ ōŜƴŜŦƛǘ ƻǊ ŀƴƴŜȄŀǘƛƻƴ ƻŦ ŀ 

burden to property.  Rhone was a case which raised the question of the enforceability of positive 

covenants between the owners of freehold estates, where both properties were in common 

ownership as one property, but then sold on as two separate (albeit attached) properties.  The 

conveyance recorded that the vendor preserved for himself and his successors in title the 

obligation to repair and to keep in repair the roof of Walford House as it lay above Walford 

Cottage. 

 

19. Lord Templeman in Rhone said: 

 

άΧL ŀƳ ƴƻǘ ǇǊŜǇŀǊŜŘ ǘƻ ǊŜŎƻƎƴƛǎŜ ǘƘŜ άǇǳǊŜ ǇǊƛƴŎƛǇƭŜέ that any party deriving any benefit from a 

ŎƻƴǾŜȅŀƴŎŜ Ƴǳǎǘ ŀŎŎŜǇǘ ŀƴȅ ōǳǊŘŜƴ ƛƴ ǘƘŜ ǎŀƳŜ ŎƻƴǾŜȅŀƴŎŜΧώHalsall was a case in which that] 

ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜŘŜŎŜǎǎƻǊ ƛƴ ǘƛǘƭŜ ƘŀŘ ōŜŜƴ ƎǊŀƴǘŜŘ ǘƘŜ ǊƛƎƘǘ ǘƻ ǳǎŜ ǘƘŜ ŜǎǘŀǘŜ ǊƻŀŘǎ ŀƴŘ 

sewers and had covenanted to pay a due proportion for the maintenance of these facilities.  It 

was held that the defendant could not exercise the rights without paying his costs of ensuring 

that they could be exercised.  Conditions can be attached to the exercise of a power in express 

terms or by implication.  HalsallΧǿŀǎ Ƨǳǎǘ ǎǳŎƘ ŀ ŎŀǎŜ ŀƴŘ L ƘŀǾŜ ƴƻ ŘƛŦŦƛŎǳƭǘȅ ƛƴ ǿƘƻƭŜ-heartedly 

agreeing with the decision.  It does not follow that any condition can be rendered enforceable by 

attaching it to a right nor does it follow that every burden imposed by a conveyance may be 

ŜƴŦƻǊŎŜŘ ōȅ ŘŜǇǊƛǾƛƴƎ ǘƘŜ ŎƻǾŜƴŀƴǘƻǊΩǎ ǎǳŎŎŜǎǎƻǊ ƛƴ ǘƛǘƭŜ ƻŦ ŜǾŜǊȅ ōŜƴŜŦƛǘ ǿƘƛŎƘ ƘŜ ŜƴƧƻȅŜŘ 
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thereunder.  The condition must be relevant to the exercise of the right.  In HalsallΧǘƘŜǊŜ ǿŜǊŜ 

reciprocal benefits and burdens ŜƴƧƻȅŜŘ ōȅ ǘƘŜ ǳǎŜǊǎ ƻŦ ǘƘŜ ǊƻŀŘǎ ŀƴŘ ǎŜǿŜǊǎΧ 

ΧLƴ ǘƘŜ ǇǊŜǎŜƴǘ ŎŀǎŜ /ƭŀǳǎŜ н ƻŦ ǘƘŜ мфсл /ƻƴǾŜȅŀƴŎŜ ƛƳǇƻǎŜǎ ǊŜŎƛǇǊƻŎŀƭ ōŜƴŜŦƛǘǎ ŀƴŘ ōǳǊŘŜƴǎ 

of support but Clause 3 which imposed an obligation to repair the roof is an independent 

ǇǊƻǾƛǎƛƻƴΧ 

ΧLƴ HalsallΧǘƘŜ Řefendant could, at least in theory, choose between enjoying the right and 

paying his proportion of the cost or alternatively giving up the right and saving his money.  In the 

present case the owners of Walford House could not in theory or in practice be deprived of the 

ōŜƴŜŦƛǘ ƻŦ ǘƘŜ Ƴǳǘǳŀƭ ǊƛƎƘǘǎ ƻŦ ǎǳǇǇƻǊǘ ƛŦ ǘƘŜȅ ŦŀƛƭŜŘ ǘƻ ǊŜǇŀƛǊ ǘƘŜ ǊƻƻŦΦέ 

 

GENERAL PRINCIPLE: 

 

20. The benefit of a contract can be assigned but, subject to limited exceptions, the general rule is 

that the burden cannot. 

 

21. Collins MR in Tolhurst v Associated Portland Cement [1902] 2 KB 660 said: 

 

άΧLǘ ƛǎΣ L ǘƘƛƴƪΣ ǉǳƛǘŜ ŎƭŜŀǊ ǘƘŀǘ ƴŜƛǘƘŜǊ ŀǘ ƭŀǿ ƴƻǊ ƛƴ Ŝǉǳƛǘȅ ŎƻǳƭŘ ǘƘŜ ōǳǊŘŜƴ ƻŦ ŀ ŎƻƴǘǊŀŎǘ ōŜ 

shifted off the shoulder of a contractor on to those of another without the consent of the 

contractee.  A debtor cannot relieve himself of his liability to his creditor by assigning the burden 

of the obligation to someone else; this can only be brought about by the consent of all three and 

ƛƴǾƻƭǾŜǎ ǘƘŜ ǊŜƭŜŀǎŜ ƻŦ ǘƘŜ ƻǊƛƎƛƴŀƭ ŘŜōǘƻǊΧέ 

 

άΧhƴ ǘƘŜ ƻǘƘŜǊ ƘŀƴŘΣ ƛǘ is equally clear that the benefit of a contract can be assigned, and 

wherever the consideration has been executed and nothing more remains but to enforce the 

obligation against the party who has received the consideration, the right to enforce it can be 

aǎǎƛƎƴŜŘ ŀƴŘ Ŏŀƴ ōŜ Ǉǳǘ ƛƴ ǎǳƛǘ ōȅ ǘƘŜ ŀǎǎƛƎƴŜŜ ƛƴ Ƙƛǎ ƻǿƴ ƴŀƳŜ ŀŦǘŜǊ ƴƻǘƛŎŜΦέ 

 

ά²ƘŜǘƘŜǊ ǘƘŜ ǊƛƎƘǘ ǎƻ ŎǊŜŀǘŜŘ ƛƴǾƻƭǾŜǎ ǇǊƛǾƛǘȅ ōŜǘǿŜŜƴ ǘƘŜ ŘŜōǘƻǊ ŀƴŘ ǘƘŜ ŀǎǎƛƎƴŜŜ ƛǎΣ L ǘƘƛƴƪΣ 

doubtful; and the rule of the common law that the action must be brought in the name of the 

ŀǎǎƛƎƴƻǊ ǎƘŜǿǎ ǘƘŀǘ ƛǘ ŘƛŘ ƴƻǘ ǊŜƎŀǊŘ ǎǳŎƘ ŀ ǘǊŀƴǎŀŎǘƛƻƴ ŀǎ ŜǉǳƛǾŀƭŜƴǘ ǘƻ ŀ ƴƻǾŀǘƛƻΦέ 
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ά¢ƘŜ ǊƛƎƘǘ ǎŜŜƳǎ ǊŀǘƘŜǊ ǘƻ ōŜ ōŀǎŜŘ ƻƴ ǘƘŜ ŜǉǳƛǘŀōƭŜ ǇǊƛƴŎƛǇƭŜ ǘƘŀǘ ƛǘ ǿƻǳƭŘ ōŜ ŀƎŀƛƴǎǘ 

conscience on the part of the person on whom the obligation lay to discharge it to the original 

ŎƻƴǘǊŀŎǘŜŜ ŀŦǘŜǊ ƘŜ ƘŀŘ ƴƻǘƛŎŜ ǘƘŀǘ ǘƘŜ ƭŀǘǘŜǊ ƘŀŘ ŀǎǎƛƎƴŜŘ ǘƘŜ ōŜƴŜŦƛǘ ƻŦ ƛǘ ǘƻ ŀƴƻǘƘŜǊ ǇŜǊǎƻƴΦέ 

 

QUALIFICATION / EXCEPTIONS: 

 

22. (i) Contracts personal in nature and in particular involving personal skill and confidence cannot 

be assigned. 

 

23. See for example, Chitty at 19-055. 

 

24. Further, in Tolhurst, Collins MR said: 

 

ά¢ƘŜ ǎǇŜŎƛŀƭ ǊƛƎƘǘ ƻŦ ƛƎƴƻǊƛƴƎ ŀƭǘƻƎŜǘƘŜǊ ǘƘŜ ŎƻƴǎŜƴǘ ƻŦ ǘƘŜ ǇŜǊǎƻƴ ƻƴ ǿƘƻƳ ǘƘŜ ƻōƭƛƎŀǘƛƻƴ ƭƛŜǎ 

to the substitution of one person for another as the recipient of the benefit would seem in 

principle and in common justice to be confined to those cases where it can make no difference 

to the person on whom the obligation lies to which of two persons he is to discharge it, and I 

think the right of dropping the original contractee out of the discussion must be limited to those 

cases only in which the contract ς that is, the benefit of all that remains to be done under it has 

been assigned; and it is in this sense only, as it seems to me, that contracts can be said in 

strictness ǘƻ ōŜ ŀǎǎƛƎƴŀōƭŜΦέ 

 

ά¢ƘŜǊŜ ƛǎΣ ƘƻǿŜǾŜǊΣ ŀƴƻǘƘŜǊ Ŏƭŀǎǎ ƻŦ ŎƻƴǘǊŀŎǘǎΣ ǿƘŜǊŜ ǘƘŜǊŜ ŀǊŜ Ƴǳǘǳŀƭ ƻōƭƛƎŀǘƛƻƴǎ ǎǘƛƭƭ ǘƻ ōŜ 

enforced and where it is impossible to say that the whole consideration has been executed.  

Contracts of this class cannot be assigned at all in the sense of discharging the original 

ŎƻƴǘǊŀŎǘŜŜ ŀƴŘ ŎǊŜŀǘƛƴƎ ǇǊƛǾƛǘȅ ƻǊ ǉǳŀǎƛ ǇǊƛǾƛǘȅ ǿƛǘƘ ŀ ǎǳōǎǘƛǘǳǘŜŘ ǇŜǊǎƻƴΦ  ά¸ƻǳ ƘŀǾŜ ŀ 

ǊƛƎƘǘέΧάǘƻ ǘƘŜ ōŜƴŜŦƛǘ ȅƻǳ ŎƻƴǘŜƳǇƭŀǘŜ ŦǊƻƳ ǘƘŜ ŎƘŀǊŀŎǘŜǊΣ ŎǊŜŘƛǘ ŀƴŘ ǎǳōǎǘŀƴŎŜ ƻŦ ǘƘŜ ǇŀǊǘȅ 

ǿƛǘƘ ǿƘƻƳ ȅƻǳ ŎƻƴǘǊŀŎǘέΦ  ¢ƻ ǎǳƛts on these contracts, therefore, the original contractee must 

be a party, whatever his rights as between him and his assignee.  He cannot enforce the contract 

without shewing ability on his part to perform the conditions performable by him under the 

contract.  This is the reason why contracts involving special personal qualifications in the 

ŎƻƴǘǊŀŎǘƻǊ ŀǊŜ ǎŀƛŘΣ ǇŜǊƘŀǇǎ ǎƻƳŜǿƘŀǘ ƭƻƻǎŜƭȅΣ ƴƻǘ ǘƻ ōŜ ŀǎǎƛƎƴŀōƭŜΦέ 

 

ά²Ƙŀǘ ƛǎ ƳŜŀƴǘ ƛǎΣ ƴƻǘ ǘƘŀǘ ŎƻƴǘǊŀŎǘǎ ƛƴǾƻƭǾƛƴƎ ƻōƭƛƎŀǘƛƻƴǎ ƴƻǘ ǎǇŜŎƛŀƭ ŀƴŘ ǇŜǊǎƻƴŀƭ Ŏŀƴ ōŜ 

assigned in the full sense of shifting the burden of the obligation on to a substituted contractor 
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any more than where it is special and personal, but that in the first case the assignor may rely 

upon the act of another as performance by himself, whereas in the second case he cannot.  He 

cannot vouch for the capacity of another to perform that which the other party to the contract 

might, however unreasonably, insist was what alone he undertook to pay for ς namely, work to 

be executed by the party himself.  If, for instance, he had ordered a painting from some 

unknown artist of his own choice, he could not be compelled to accept instead of it the work of 

ŀƴƻǘƘŜǊ ŀǊǘƛǎǘΣ ƘƻǿŜǾŜǊ ŜƳƛƴŜƴǘΦέ 

 

25. Chitty gives the example of a publisher not being entitled to assign the benŜŦƛǘ ƻŦ ŀƴ ŀǳǘƘƻǊΩǎ 

ŎƻƴǘǊŀŎǘ ǘƻ ǿǊƛǘŜ ŀ ōƻƻƪ ƛŦ ǘƘŜ ŀǳǘƘƻǊ ǊŜƭƛŜŘ ƻƴ ǘƘŜ ǇǳōƭƛǎƘŜǊΩǎ ǎƪƛƭƭ ŀƴŘ ƧǳŘƎƳŜƴǘ ŀǎ ŀ ǇǳōƭƛǎƘŜǊΦ  

IƻǿŜǾŜǊΣ ƛǘ ƎƻŜǎ ƻƴ ǘƻ ǎǘŀǘŜ ǘƘŀǘ ŀƴ ŀǳǘƘƻǊΩǎ ǊƛƎƘǘ ǘƻ ōŜ ǇŀƛŘ ǊƻȅŀƭǘƛŜǎ Ƴŀȅ ōŜ ŀǎǎƛƎƴŜŘΦ  ¢ƘŜ 

example in Tolhurst is perhaps easier to ŘƛƎŜǎǘ ǿƘŜǊŜ ƛǘ ǊŜŦŜǊǎ ǘƻ άΧŀƴ ǳƴƪƴƻǿƴ ŀǊǘƛǎǘ ƻŦ Ƙƛǎ 

ŎƘƻƛŎŜΧέΦ 

 

26. It seems that if there is particularity to a contracting party, whether it be by association to an 

individual, or to a brand or by reputation, the contract is likely to be one that is deemed to 

ƛƴǾƻƭǾŜ ΨǎǇŜŎƛŀƭ ǇŜǊǎƻƴŀƭ ǉǳŀƭƛŦƛŎŀǘƛƻƴǎΩ όŀǎ ŘƛǎǘƛƴŎǘ ŦǊƻƳ ƴƻƴ-special) and therefore not be 

capable of assignment.  The exception to this statement is where there is consent of all three 

parties involved.  Such a scenario would in turn lend itself to an exercise of construction in 

determining whether or not there had been assignment or instead novation ς but as per 

paragraph 21 above, it does not seem that there would be privity of contract as between 

assignee and debtor, thus potentially pointing back to an assignment. 

 

27. (ii) άtǳǊŜ tǊƛƴŎƛǇƭŜέ 

 

28. There was historically support for the proposition that a long-standing exception to the general 

rule was where the burden and the benefit (independent from one another) are said to pass 

from one contracting party to a new party.  [See Tito and Halsall (above).] 

 

29. This view has come under attack since the speech of Lord Templeman in Rhone.  The current 

view is that of course parties have the freedom to contract as they wish, and where there is 

tripartite consent, there can be assignment (or novation) of a benefit and/or burden even if 

there is no reciprocity as between the benefit and burden. 
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30. However, where there is no tripartite consent, and the court is asked to construe the 

ǘǊŀƴǎŀŎǘƛƻƴΣ ǘƘŜ άǇǳǊŜ ǇǊƛƴŎƛǇƭŜέ ǿŀǎ ǎǘŀǘŜŘ ǘƻƻ ōǊƻŀŘƭȅ ŀƴŘ ƛǎ ƴƻǘ ǊŜŎƻƎƴƛǎŜŘ ōȅ the House of 

Lords. 

 

31. (iii) ά/ƻƴŘƛǘƛƻƴŀƭ ōŜƴŜŦƛǘ ŎŀǎŜǎέ 

 

32. ¢Ƙƛǎ Ƙŀǎ ōŜŜƴ ŘŜǎŎǊƛōŜŘ ŀǎ ŀ ǊǳƭŜ ƻŦ άŀƭƭ ƻǊ ƴƻƴŜέ ώaŜƎŀǊǊȅ ±-C in Tito].  A burden that has been 

made a condition of the benefit, or is annexed to the property, simply passes with it: if you take 

the benefit or the property you must take it as it stands, with all its appendages, good or bad. 

 

33. This is the category that is most likely to exercise costs lawyers dealing with the potential 

assignment of a retainer. 

 

34. As observed by Peter Gibson LJ in Thamesmead v Allotey (1998) 30 HLR 1052, CA, Lord 

Templeman (in Rhone) made clear that for a burden to be enforceable it must be relevant to the 

benefit.  There must be a correlation between the particular burden and a particular benefit 

which the successor has chosen to take [emphasis added]. 

 

35. In Jenkins v Young Brother Transport Ltd [2006] EWHC 151 (QB), Rafferty J observed that at first 

instance (Master Campbell) it was found that the benefits to the new firm in receiving payment 

were directly conditional on its obligations in the CFA, that is doing the work, acting in the 

ŎƭƛŜƴǘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘ ŜǘŎΦ  ¢ƘŜ ōǳǊŘŜƴ ƻŦ ǘƘŜ όǿƻǊƪ ǳƴŘŜǊ ǘƘŜύ /C! ǿŀǎ ŘŜǇŜƴŘŜƴǘ ƻƴ ǘƘŜ ōŜƴŜŦƛǘ 

of the CFA ς namely, the right to be paid in certain circumstances. 

 

36. The paying party sought to distinguish the exception by asserting that the client care/retainer 

letters did not in fact amount to an agreement between the client and the solicitors; and that 

the client care letters did not create contracts on identical terms (pointing to an increase in 

hourly rates). 

 

37. The court was fortified in its view that the client had consented, because apart from the fact that 

in Jenkins the client followed the fee earner to two separate firms, the client could have been 

put to his election: continue to instruct the new firm or terminate the CFA with the 

ŎƻƴǎŜǉǳŜƴŎŜǎ ǎŜǘ ƻǳǘ ǘƘŜǊŜƛƴ ŀǘ άtŀȅƛƴƎ ǳǎ ƛŦ ȅƻǳ ŜƴŘ ǘƘƛǎ ŀƎǊŜŜƳŜƴǘέΦ 

 



26 
 

38. The court was also to driven to its conclusion that there was assignment given the motives of the 

client to follow the specific fee earner into two separate firms, consequently setting out his 

ŎƻƴŦƛŘŜƴŎŜ ƛƴ ǘƘŜ ŦŜŜ ŜŀǊƴŜǊΩǎ ǎƪƛƭƭΣ ŜȄǇŜǊǘƛǎŜ ŀƴŘ ǇǊƻŦŜǎǎƛƻƴŀƭ ƧǳŘƎƳŜƴǘΦ  Lǘ ǿŀǎ ƘŜƭŘ ǘƘŀǘ ǘƘŜ 

client sought to preserve and rely upon the trust and confidence he had in the fee earner and 

ǘƘŀǘ άΧƛǘ would be a novel approach to the administration of justice were this court to seek on 

its merits to interfere with a professional relationship whose propriety and worth has never 

been challengedΦέ ώEmphasis added.] 

 

39. The benefit of being paid was conditional upon and inextricably linked to the meeting by the 

ƴŜǿ ŦƛǊƳ ƻŦ ƛǘǎ ōǳǊŘŜƴ ƻŦ ŜƴǎǳǊƛƴƎ ǘƻ ǘƘŜ ōŜǎǘ ƻŦ ƛǘǎ ŀōƛƭƛǘȅ ǘƘŀǘ ǘƘŜ ŎƭƛŜƴǘΩǎ ŎƭŀƛƳ ǎǳŎŎŜŜŘŜŘΦ  !ǎ 

such, the condition was relevant to the exercise of the right. 

 

40. And then at paragraph 31 of the judgment this: 

 

άΧ¢ƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ǘƘŜ ŎƭƛŜƴǘ ŀƴŘ ǘƘŜ ǎƻƭƛŎƛǘƻǊ ƛƴǾƻƭǾŜŘ ǇŜǊǎƻƴŀƭ ŎƻƴŦƛŘŜƴŎŜΦ  !ǎ ǿŜ 

have already rehearsed, what drove these events was the trust and confidence Mr. Jenkins had 

in FP [fee earner] based on her uninterrupted conduct of his case.  Whether absent that trust 

and confidence, a CFA could validly be assigned is not a matter upon which it has been necessary 

ŦƻǊ ǳǎ ǘƻ ǊŜŀŎƘ ŀ ŎƻƴŎƭǳǎƛƻƴΦέ 

 

41. This Paragraph 31 of the judgment appears, respectfully, to mix the different categories of 

exceptions together, namely, the tripartite consent to a contract personal in nature [see 

paragraph 20 above] with a conditional benefit case [see paragraph 31 above].  It may be that 

the facts of Jenkins lend itself to an argument under both categories, but it is easy to see how 

without a most careful assessment of how the law has developed, the latter category (condition 

benefit case) which is likely to be the most trodden ground for a cost lawyer could well have 

been muddied.  Support for this view can be derived from Scott Baker LJ in Davies (below). 

 

42. (iv) ά/ƻƴǎǘǊǳŎǘƛƻƴ ƻŦ ǘƘŜ ƛƴǎǘǊǳƳŜƴǘ ƻǊ ǘǊŀƴǎŀŎǘƛƻƴέ 

 

43. Whilst cited in the early cases as potentially a separate category ƻŦ ŜȄŎŜǇǘƛƻƴΣ ƛƴ ǘƘŜ ŀǳǘƘƻǊΩǎ 

view this is something that will be taken in the round when considering whether any of the 

excepted categories apply.  Arguably, it also serves only to reiterate the freedom of the parties 

to contract as they wish. 
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Recent cases 

 

44. In Davies & Ors v Jones & Or [2009] EWCA Civ 1164, the Chancellor of the High Court Scott Baker 

LJ considered an appeal arising out of a transfer of property where a part of the purchase 

monies were to be retained by the purchaser after completion until ground clearance and site 

preparation works had been completed.  The purchaser then assigned his right to the property, 

and the original vendor sued for the outstanding purchase monies.  Scott Baker LJ set out the 

principles that the law, as it then stood, appeared to hold: 

 

(1) The benefit and burden must be conferred in or by the same transaction.  What is required 

is a transaction having legal effect.  An understanding may not be enough. 

 

(2) The receipt or enjoyment of the benefit must be relevant to the imposition of the burden in 

the sense that the former must be conditional on or reciprocal to the latter.  That will be a 

question of construction.  In each case it will depend on the express terms of the transaction 

and any implications to be derived from them. 

 

(3) The person on whom the burden is alleged to have been imposed must have or have had the 

opportunity of rejecting or disclaiming the benefit, not merely the right to receive the 

benefit. 

 

45. In Jones v Spire Healthcare Limited (11/09/2015) Liverpool County Court, DJ Jenkinson dealt with 

a case arising from an accident at work whose costs ordinarily would have been dealt with by 

provisional assessment.  The issue of assignment of retainer caused the matter to be listed for 

hearing.  The client signed up to a CFA on 03/02/12.  Prior to 17/01/14, the original firm 

ŎƻƴŘǳŎǘƛƴƎ ǘƘŜ ŎƭŀƛƳŀƴǘΩǎ ŎŀǎŜ ό.ŀǊƴŜǘǘǎύ ōŜŎŀƳŜ ƛƴǎƻƭǾŜƴǘ ŀƴŘ ŀŘƳƛƴƛǎǘǊŀǘƻǊǎ ŘŜŎƛŘŜŘ ǘƻ ǎŜƭƭ 

ǘƘŜ ǇŜǊǎƻƴŀƭ ƛƴƧǳǊȅ ǿƻǊƪ ƻŦ .ŀǊƴŜǘǘǎ ǘƻ ŀƴƻǘƘŜǊ ŦƛǊƳ ό{DL [ŜƎŀƭ [[tύΦ  hƴ нмκлмκмп ŀ ά5ŜŜŘ ƻŦ 

!ǎǎƛƎƴƳŜƴǘέ was entered into seeking to assign the benefits and obligations of the retainer of 

various clients, including the instant one. 

 

46. ¢ƘŜ ŎƭƛŜƴǘ ǿŀǎ ǿǊƛǘǘŜƴ ǘƻ ƻƴ нмκлмκмп ŀƴŘ ŜǎǎŜƴǘƛŀƭƭȅ ΨƴƻǘƛŦƛŜŘΩ ƻŦ ǘƘŜ ǇƻǎƛǘƛƻƴΣ ƳŀƪƛƴƎ ƛǘ Ǉƭŀƛƴ 

ǘƘŀǘ ƛǘ ǿŀǎ ǘƘŜ ŎƭƛŜƴǘΩǎ ŎƘƻƛŎŜ ŦƻǊ ǘƘŜ ŎŀǎŜ ǘƻ ōŜ ΨǘǊŀƴǎŦŜǊǊŜŘΩΦ  ¢ƘŜ ŎƭƛŜƴǘ Ǝƻǘ ƛƴ ŎƻƴǘŀŎǘΣ 
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ŜȄǇǊŜǎǎŜŘ ǎǳǊǇǊƛǎŜ ŀƴŘ ǘƘŜƴ ŎƻƳǇƭŜǘŜŘ ǘƘŜ ŘƻŎǳƳŜƴǘŀǘƛƻƴ όά5ŜŜŘ ƻŦ !ǎǎƛƎƴƳŜƴǘέύ ǇŜǊƳƛǘǘƛƴƎ 

the transfer. 

 

47. ¢ƘŜ ŎƻǳǊǘ ŦƻǳƴŘ ƻƴ ǘƘŜ ŜǾƛŘŜƴŎŜ ǘƘŀǘ ǘƘŜ ŎƭƛŜƴǘΩǎ ŘŜŎƛǎƛƻƴ ǿŀǎ ƛƴ ƴƻ ǿŀȅ ƛƴŦƭǳŜƴŎŜŘ ōȅ the 

transfer of a fee earner between the firms, even if she had been aware of it. 

 

48. ¢ƘŜ ŎƻǳǊǘ ŎƻƴǎƛŘŜǊŜŘ ǘƘŀǘ ǘƘŜ ǊŜǘŀƛƴŜǊ ŦŜƭƭ ǿƛǘƘƛƴ ǘƘŜ ŎŀǘŜƎƻǊȅ ƻŦ ŎƻƴǘǊŀŎǘǎ άΧƛƴǾƻƭǾƛƴƎ ǇŜǊǎƻƴŀƭ 

ǎƪƛƭƭ ƻǊ ǉǳŀƭƛŦƛŎŀǘƛƻƴǎΧέ όŜǊǊƻƴŜƻǳǎƭȅ labelled) and that consequently it was incapable of 

assignment. 

 

49. The receiving party then sought to rely on Jenkins as being authority for the proposition that 

there was an exception to the general rule: namely, where the burden and benefit of a CFA were 

inextricably linked (again erroneously labelling the exception). 

 

50. The court distinguished Jenkins on the facts, in particular, that the client had not placed 

considerable trust and confidence in the fee earner, and there was no loyal following of an 

individual solicitor. 

 

51. Hopefully it dawns on the reader by now that the absence of a careful examination of the law, 

the excepted categories and their proper identification can only lead the court down a slippery 

slope.  Added to that the muddying of waters by paragraph 31 in Jenkins, it is clear to see how 

we are likely to experience a variety of outcomes. 

 

52. IŀǾƛƴƎ ƳŀŘŜ ǘƘŜ ŀŦƻǊŜǎŀƛŘ ŦƛƴŘƛƴƎǎΣ ǘƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ άΧƴŀǊǊƻǿ ŜȄŎŜǇǘƛƻƴ ǘƻ ǘƘŜ ƎŜƴŜǊŀƭ 

rule against assignment of personal contracts, to the extent that such exception is imputed by 

JenkinsΧέ ŘƛŘ ƴƻǘ ŀǇǇƭȅ ǘƻ ǘƘƛǎ ŎŀǎŜΣ ŀƴŘ ŀǎǎƛƎƴƳŜƴǘ ǿŀǎ ƴƻǘ ǇƻǎǎƛōƭŜΦ 

 

53. The court then found that it was possible to assign the benefit as opposed to the burden of such 

a contract.  Consequently, the court found that benefit (the right to be paid under the CFA upon 

success) had been validly assigned to SGI Legal, and thus the costs incurred by Barnetts were 

recoverable. 

 

54. The court was fortified in its view given that the documents dealing with the assignment had 

incorporated a wide severability clause. 
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55. However, it went on to find that when looked at in reality, notwithstanding that the deeds were 

ƘŜŀŘŜŘ ǘƻ ōŜ ŀƴ ΩŀǎǎƛƎƴƳŜƴǘΩΣ ǘƘŜȅ ǿŜǊŜ ƛƴ ŦŀŎǘ ŀ ƴƻǾŀǘƛƻƴ ƻŦ ŀ ƴŜǿ ŎƻƴǘǊŀŎǘ ōŜǘǿŜŜƴ ǘƘŜ ŎƭƛŜƴǘ 

and SGI Legal LLP, albeit on the same terms as the former contract.  Due to a failure of that new 

contract to comply with the (new) regulations applicable to CFAs, it was rendered 

unenforceable. 

 

56. Jones went on to appeal before His Honour Judge Graham Wood QC (Circuit Judge).  He held 

that the benefit of a contract, other than one which involves personal skill and confidence 

dependent upon a particular individual discharging obligations under it, can be assigned, 

whereas the burden cannot, subject to certain exceptions. One of those exceptions arises where 

the benefits and burdens are inextricably linked, for instance where entitlement to the right or 

benefit is dependent or conditional upon the discharge of certain responsibilities.  In considering 

Jenkins he held that Rafferty J was not seeking to qualify the exception to the general rule 

against the assignment of the burden of a contract to specific situations where personal trust 

and confidence could be established so much as to set a context in which it applied to the facts 

of the case. 

 

57. HŜ ǎŀƛŘ ŀǘ ǇŀǊŀƎǊŀǇƘ тс ƻŦ Ƙƛǎ ƧǳŘƎƳŜƴǘΥ άRules restricting burden assignment were clearly 

devised to protect the non-participating counterparty. This is clear from the Tolhurst case. In 

circumstances where there is tripartite involvement to the extent that not only do the assignee 

and the assignor agree to the shifting of the burden, but so too does the recipient of the benefit 

(here the Claimant) and a separate deed of assignment is entered into in relation to her own 

conditional fee agreement, it would be an unduly restrictive and overly legalistic approach to 

deny the parties the effect of what they intended.έ 

 

58. CǳǊǘƘŜǊ ŀǘ ǇŀǊŀƎǊŀǇƘ туΥ άΧif the efficacy of an assignment depended upon a qualitative 

assessment of the degree of trust and confidence, this would generate considerable uncertainty, 

leading to potential satellite costs litigation whenever a retainer is challenged on the basis of 

purported CFA assignment, with the court being required to investigate in every case the nature 

of the relationship between the client and the solicitor. It is axiomatic that case handling these 

days is conducted at a distance, and it would be very difficult to identify those cases where a 

particular client had been insistent on the continuity of a specific fee earner. Of course every 

case depends upon its own particular facts, but in my judgment it would be wrong to qualify this 
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particular exception to the general rule based upon an inextricable link between burden and 

benefit, by making a finding of trust and confidence a pre-ǊŜǉǳƛǎƛǘŜΦέ 

 

59. Consequently, the appellate court held that the district judge was wrong as a matter of law to 

conclude that the assignment of the burden of this CFA was not possible. 

 

60. In Webb v London Borough of Bromley, (18/02/2016), SCCO, Master Rowley came to consider a 

case on point that was also dealt with in the first instance by provisional assessment, where at 

that first stage he had found that there had been a novation rather than an assignment, and 

similarly, the new contract failed to comply with new regulations (2013) and was thus 

unenforceable. 

 

61. There was again a dispute about whether the evidence demonstrated that the client had a 

degree of trust and confidence in the fee earner. 

 

62. !ǎ ƛǎ ǎŀƛŘ ƛƴ ǇŀǊŀƎǊŀǇƘ мт ƻŦ ǘƘŜ ƧǳŘƎƳŜƴǘΣ ǘƘŜ ǊŜŎŜƛǾƛƴƎ ǇŀǊǘȅ ŀǎǎŜǊǘŜŘ ǘƘŀǘ ǘƘŜ άΧǘƘŜ ƴŜŜŘ ŦƻǊ 

personal trust and confidence under a personal contract was an Aunty Sally set up by the 

defendant in JenkinsΦέ  hƴŜ ŀǎǎǳƳŜǎ ǘƘŀǘ ǘƘƛǎ ǿŀǎ ŀƴ ŀǘǘŜƳǇǘ ǘƻ ǎŜǘ Jenkins properly within the 

context of the law and the categories set out above ς essentially to un-muddy the waters. 

 

63. Master Rowley was concerned more about the impact of consent on the type of transaction that 

ƘŀŘ ǘŀƪŜƴ ǇƭŀŎŜΦ  IŜ ƘŜƭŘ ǘƘŀǘ άΧŎƻƴǎŜƴǘ ƻŦ ŀƭƭ ƻŦ ǘƘŜ ǇŀǊǘƛŜǎ ƛǎ ŀ ŘŜǘŜǊƳƛƴƛƴƎ ŦŜŀǘǳǊŜ ƻŦ ŀ 

ŘƻŎǳƳŜƴǘ ōŜƛƴƎ ŀ ƴƻǾŀǘƛƻƴ ǊŀǘƘŜǊ ǘƘŀƴ ŀƴ ŀǎǎƛƎƴƳŜƴǘΦέ  IŜ ǊŜŦŜǊǊŜŘ ǘƻ Law of Assignment 

(Second edition) by Marcus Smith QC; and also to Chitty at paragraph 19-087 (see paragraphs 36-

7 of the judgment), but acknowledged that neither of those commentaries specifically stated 

ǘƘŀǘ ŀǎǎƛƎƴƳŜƴǘ ŘƻŜǎ ƴƻǘ ǘŀƪŜ ǇƭŀŎŜ ǿƘŜǊŜ ŎƻƴǎŜƴǘ Ƙŀǎ ōŜŜƴ ƎƛǾŜƴΦ  IŜ ǎŀƛŘ ǘƘŀǘ άΧƻƴŎŜ ŀƭƭ ǘƘŜ 

parties are in agreement, the new contracting party and the non-assigning party are in reality 

entering into their own legal relationship having established all the classic components of a 

ŎƻƴǘǊŀŎǘ ōŜǘǿŜŜƴ ǘƘŜƳǎŜƭǾŜǎΦέ 

 

64. Master RowƭŜȅ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ {ƻƭƛŎƛǘƻǊΩǎ /ƻŘŜ ƻŦ /onduct would require a solicitor to notify his 

client anyway.  That being right, it has the potential to render the consent of the client even 

more meaningless as to the nature of the transaction. 
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65. But surely the mere fact that there is tripartite agreement cannot be determinative of the 

transaction being a novation rather than an assignment.  Indeed, the judgment in Tolhurst set 

out above at paragraph 21 doubts that there is privity of contract such as to novate.  And 

further, the distinction of novation is that consent is necessary.  Was it necessary here?  

 

66. Master Rowley noted that the fundamental distinction between a novation and an assignment is 

whether the first contract is brought to an end with a second contract beginning, possibly 

seamlessly, with the new contracting party.  He noted that in Jenkins the client did not want to 

end that relationship.  But in the instant case, the client found herself being required to change 

solicitors as a result of the untimely death of the fee earner (and owner of the firm). 

 

67. Master Rowley held that the discussions with the client as to the closure of the first firm could 

only be described as an intention to end the relationship between the claimant and the first 

solicitors because there was no option but to do so.  He found that the fact the claimant was 

prepared to instruct a new firm did not evidence any intention of the claimant to continue with 

the original firm. 

 

68. It seems that Master Rowley equated the ending of a relationship with the ending of a contract.  

But that could be said of a variety of (assignment) situations where an assignor transfers an 

ƛƴǘŜǊŜǎǘ ǘƻ ŀƴ ŀǎǎƛƎƴŜŜΦ  ²Ƙŀǘ ƻŦ ǘƘŜ άΧƳǳǘǳŀƭ ƻōƭƛƎŀǘƛƻƴǎ ǎǘƛƭƭ ǘƻ ōŜ ŜƴŦƻǊŎŜŘ ŀƴŘ ǿƘŜǊŜ ƛǘ ƛǎ 

ƛƳǇƻǎǎƛōƭŜ ǘƻ ǎŀȅ ǘƘŀǘ ǘƘŜ ǿƘƻƭŜ ŎƻƴǎƛŘŜǊŀǘƛƻƴ Ƙŀǎ ōŜŜƴ ŜȄŜŎǳǘŜŘΧέ όTolhurst)?  For those are 

contracts which cannot be assigned in the sense of discharging the original contractee and 

creating privity or quasi privity with a substituted person.  Where the original contractee can 

ŘŜƳƻƴǎǘǊŀǘŜ ǘƘŀǘ ǘƘŜ άŀōƛƭƛǘȅ ƻƴ Ƙƛǎ ǇŀǊǘ ǘƻ ǇŜǊŦƻǊƳ ǘƘŜ ŎƻƴŘƛǘƛƻƴǎέ ǊŜƳŀƛƴǎΣ ƛΦŜΦ ǘƘǊƻǳƎƘ ǘƘŜ ŀŎǘ 

of another as performance by himself, then it seems Tolhurst envisaged that assignment did take 

place. 

 

69. Is the fact that the client had no choice relevant for the purposes of construction?  The client 

carried the benefit; whereas the firms carried a benefit contingent upon a burden.  It is the 

choice of the successor which is important (Thamesmead).  Of course, the client always has a 

choice to terminate the retainer.  But in none of the cases speaking to assignment was the 

dŜōǘƻǊΩǎ ǇŜǊƳƛǎǎƛƻƴ ŦƛǊǎǘ ǎƻǳƎƘǘΦ  ¢ƘŜȅ ǿŜǊŜ ǎƛƳǇƭȅ ƴƻǘƛŦƛŜŘ ŀŦǘŜǊ ǘƘŜ ǘǊŀƴǎŦŜǊ ƘŀŘ ǘŀƪŜƴ ǇƭŀŎŜΦ 
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70. Of course such a situation could give rise to novation (Chitty 19-087), where consideration is 

provided for the new contract (Chitty 19-088).  But that alone, given all of the other factors to 

consider, cannot be determinative. 

 

71. The judgment goes on to consider whether there was the appropriate trust and confidence in 

the fee earner in the Jenkins sense.  However, that is a different emphasis from where the law 

began at least from Tolhurst and, in terms of precedent, Tolhurst trumps Jenkins. 

 

72. In Budana v The Leeds Teaching Hospitals NHS Trust (04/02/2016), Kingston Upon Hull County 

Court, District Judge Besford found that the ratio in Jenkins was unambiguous and that he was 

bound by it.  He accepted that the transfer of a CFA from firm A to firm B was valid in law, 

however, he came to find that there had been no CFA to assign by the time of the transfer.  That 

was because he found that the CFA had been terminated in circumstances where the client had 

not been forewarned about the transfer; firm A had stopped handling personal injury work (of 

ǿƘƛŎƘ ǘƘŜ ŎƭƛŜƴǘΩǎ ŎƭŀƛƳ ǿŀǎ ƻƴŜύΤ ǘƘŀǘ ŎŜǎǎŀǘƛƻƴ ǘƻ ŀŎǘ ƘŀŘ ōŜŜƴ Ŧƛƴŀƭ ŀƴŘ ǘƘŜ ŎƭƛŜƴǘ ƘŀŘ ōŜŜƴ 

given no other alternative or even time to consider the position before cessation.  Thus he found 

the retainer to have been terminated before any transfer had taken place. 

 

73. For reasons already set out above, it is not clear why the client (debtor) needed to be given a 

choice or forewarned at all. 

 

74. Interestingly, he went on to consider if there had been a CFA to assign whether as a contract for 

personal skills it could be assigned, and if the claimant consented, whether that amounted to a 

novation. 

 

75. DJ Besford held that Jenkins was good authority for the proposition that contracts involving 

ǇŜǊǎƻƴŀƭ ǎƪƛƭƭǎ ŀǊŜ ŎŀǇŀōƭŜ ƻŦ ōŜƛƴƎ άǘǊŀƴǎŦŜǊǊŜŘέΦ  IŜ ŦƻǳƴŘ ǘƘŀǘ Jenkins also raised an 

unnecessary doubt about whether the parties are in a position of trust and confidence.  He 

found that if that aspect was a part of the ratio of the case it would give rise to a sub-category of 

exception.  He went on to recognise that the transfer was commercially driven and there was no 

suggestion that the claimant played any part in the choosing of the successor firm. 

 

76. This part of his judgment certainly seeks to clear the muddy waters of Jenkins. 
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77. Despite having the injustices to the claimant pointed out ς namely that the benefits under the 

old CFA would be lost yet she would not take the benefits of the new regime ς DJ Besford said 

that a certain percentage of claimants would likely fall between the cracks in any change of 

regime. 

 

78. Consequently, he found that the old CFA did not benefit either Firm A or Firm B; but that a 

LASPO compliant CFA caught the work of Firm B in any event. 

 

79. It is understood that this case will be before the Court of Appeal on 04/07/2017. 

 

80. And finally, the case of Griffith & Griffith v Paragon Personal Finance Limited (17/10/2016), 

Sheffield County Court, DJ Baddeley considered a case arising out of a claim for alleged payment 

protection insurance mis-selling. 

 

81. The case concerned Firm A, who then decided to incorporate becoming Firm B.  Later, Firm B 

then transferred its business to Firm C although Firm C continued to trade in the same name.  

Later still, Firm C transferred some of its business (including the index case) to Firm D, now 

trading in a different name altogether. 

 

82. There was an extensive agreement setting out the various possible computations on novation or 

assignment and offering an alternative position for each, amongst other things.  The claimants 

ǘƘŜƳǎŜƭǾŜǎ ǿŜǊŜ ƴƻǘ ǘƻƭŘ ƻŦ ǘƘŜ ōǳǎƛƴŜǎǎ ǘǊŀƴǎŦŜǊ ƻǘƘŜǊ ǘƘŀƴ ǘƘŜ ǎƳŀƭƭ ǇǊƛƴǘ ƻƴ ǘƘŜ ŦƛǊƳΩǎ 

letterhead.  The claimant gave evidence to state that she would have consented to assignment if 

requested as she had trust and confidence in the fee earner and she wanted him to conduct the 

case. 

 

83. At the time of the transfer from Firm C to Firm D, the client was written to and the fee earner 

ǎŀƛŘ ǘƘŀǘ ƘŜ ǿŀǎ Ψǎǘƛƭƭ ƘŀǇǇȅ ǘƻ ŀŎǘΩ ŦƻǊ ǘƘŜ ŎƭƛŜƴǘ ƛƴ Ƙƛǎ ƴŜǿ ŦƛǊƳΣ ŀƴŘ ƻƴ ǘƘŜ ǎŀƳŜ όƴƻ ǿƛƴ-no 

fee) terms.  He said that the agreement could be assigned to his new firm. 

 

84. The client signed and returned her authorisation for the transfer.  The partners of each firm also 

gave evidence and had prepared a deed to put beyond doubt the benefits and the burdens of 

the CFA. 

 



34 
 

85. DJ Baddeley applied the ratio of Jenkins which she took to be that where a solicitor makes a 

professional move, taking with her to her new firm a client on a CFA, the CFA can be lawfully 

assigned to the new firm and the client is not obliged to enter into a new CFA with the new firm.  

There were no submissions made that the relationship in Jenkins was materially different to the 

instant case. 

 

86. The Judge went on to find that the clients continued in providing their instructions.  The 

intention was that the CFA would continue and not be terminated, as distinct from the Budana 

case. 

 

87. Whilst the clients were not consulted and presented with a fait accompli,  they did not object 

and confirmed they did not wish to avoid the assignment. 

 

88. Both parties in the case agreed that the Davies test provided that it is the assignee of the benefit 

and burden who must be given the opportunity to reject or disclaim, i.e. the second firm of 

solicitors, and not the client.  The Judge held that the lack of express consent was not fatal to the 

validity of the assignment. 

 

89. The Judge held further that there was no rule that the assignment of a contract in equity had to 

be in writing.  Consequently, there was no termination of retainer and the CFA had been validly 

assigned. 

 

Conclusion 

 

90. The legal principles make for tough reading.  The inconsistencies are emerging and the Court of 

!ǇǇŜŀƭ ƛǎ ǎŜƛȊŜŘ ƻŦ ǘƘŜ ƛǎǎǳŜ ƛƴ Wǳƭȅ нлмтΦ  [ŜǘΩǎ ƘƻǇŜ ƛǘǎ ƧǳŘgment will answer all of these 

competing considerations and give clearer guidance to the application of principles in the law of 

assignment. 
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