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By James Arney KC
& James Yapp

Welcome to the latest edition of the Temple

Garden Chambers Personal Injury Newsletter.

In this issue, we provide expert analysis of
some of the most significant developments
over the past year.

Personal injury work at Temple Garden Chambers
continues to go from strength to strength, with
members of chambers acting across the range of

Liability Updates

We begin with four important liability decisions.

Nancy Kelehar kicks us off with Lewis-Ranwell v
G4S Health Services [2026] UKSC 2, the Supreme
Court ruling on whether a claimant could recover
damages arising from his unlawful killing of three
others.

personal injury litigation. We are proud of our enviable
reputation when acting on behalf of both claimantsand @
defendants. This enables us to provide independent,
objective advice and reputation of the highest standard

James Henry considers Young v Downey [2025]
EWCA Civ 177, a secondary victim claim in which
the classic Alcock control mechanisms were

when acting for either side.

Members of Chambers have delivered a number of in-
house seminars to solicitor firms over the past year,

reaffirmed by the Court of Appeal. James highlights
some of the practical lessons to be taken away from
the decision, particularly regarding expert evidence.

covering a broad range of topics. These sessions have ® Ben Casey stops the press with his article about the
proved a popular way of keeping teams up to date, as recent decision in Burger v Risk Solutions (1) J D
well as a valuable opportunity to socialise in person. If Wetherspoon PLC (2) [2026] EWCA Civ 804. This was
your firm would be interested in hosting a seminar, a case concerning whether a business can be
tailored to the issues most relevant to your practice, vicariously liable for the staff of an independent
please do get in touch with the clerks. contractor.

It has, once again, been a busy year for personal injury ® Maia Cohen examines Lillystone v Bradgate

practitioners. Whatever the focus of your practice, we
are sure this edition will offer something of interest.

Education Partnership [2025] EWHC 3341 (KB), an
occupiers' liability claim arising from a climb over a
locked gate in pursuit of a lost football. The case
provides us with a helpful reminder of the
applicable principles in this area.

©TGChambers | Issue 4 | July 2026 | 5

www.tgchambers.com

Return to index



Michael Rapp wraps up this section with Wetherell v
Student Loans Company [2026] EWCA Civ 645.
Michael, led by Nick Chapman KC (also of this
parish), acted for the successful claimant in this
important case. This article is essential reading for
those involved in claims against emanations of the
state.

Road Traffic Cases

Lucy Stock undertakes an inspection of [excuse the
pun, ed.] Karpasitis v Hertfordshire CC [2025] EWCA
Civ 788. GPS data undermined a highway
inspector's evidence, and the Court of Appeal
overturned the council's s.58 defence. There is also
helpful guidance here on the effect of a party
putting into evidence a statement served by the
otherside.

Ellen Robertson discusses WM and EW v Wilkinson
[2025] EWHC 2300 (KB), a child pedestrian claim.
This article provides an invaluable practical guide
for practitioners involved in these claims.

Quantum Updates

Lionel Stride examines the landmark decision in
CCC v Sheffield Teaching Hospitals NHS Foundation
Trust [2026] UKSC 5. The Supreme Court allows
child claimants to recover for "lost years",
overruling Croke v Wiseman. The article goes on to
explore some of the unresolved issues arising from
the decision.

I, James Arney KC, write about Burgess v Sikorski &
Hertsmere BC [2026] EWHC 1245 (KB). The decision
breaks new ground on the recoverability of
professional deputyship fees as damages. My article
also draws out some helpful practical points
relating to care evidence which will be broadly
applicable to those dealing with expert evidence in
fatal accident claims.

Continuing with the fatal accidents theme, Anthony
Lenation then turns to Keating v Abdisalan [2025]
EWHC 1926 (KB). A claimant pursued a novel
argument that a bereavement claim could pass to a
deceased party’s estate. The court struck the claim
out.

I, James Arney KC, then turn to the singular case of
Haley v Newcold Ltd [2025] EWCC 57. A dishonest
claimant’s choice to undergo an amputation that he
did not need broke the chain of causation. The case
provides useful takeaways regarding the
assessment of expert evidence which will be of
assistance to practitioners dealing with less unusual
facts.

Fundamental Dishonesty

Richard Collier asks when exaggerations might not
be dishonest, by reference to Atuanya v Ministry of
Defence [2026] EWHC 758 (KB). The article explores
the important change to the dishonesty test
following the Supreme Court’s decision in Ivey v
Genting and how this can have real consequences
‘at the coalface’

Robert Riddell discusses Boyd v Hughes [2025]
EWHC 435 (KB). This was another case about
exaggeration, but this time it fell on the other side
of the line. Despite several instances of
exaggeration, the court held the dishonesty was not
fundamental.

Finally, Paul McGrath considers O'Connell v Ministry
of Defence [2025] EWHC 2301 (KB). A former
gunner’s claim was shot down by surveillance
evidence.

Practitioner Resources

Lindsay McNeill (paralegal to Lionel Stride) covers
CILEX v Mazur [2026] EWCA Civ 369, a decision that
will need no introduction.

Provisional Damages

Lindsay McNeill continues with Lynch v Princess
Alexandra Hospital [2026] EWHC 657 (KB). This
decision contains a useful distillation of the law on
provisional damages.
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Protected Parties

Marcus Grant considers Mohammed v Ali [2026]
EWHC 401 (KB), on the pitfalls of holding a
preliminary capacity hearing where there is a
dispute about whether the presumption of capacity
is displaced. This article will be of interest to any
practitioners faced with questions of borderline
capacity.

Polina Sokolovska (paralegal to James Arney KC)
discusses Forsyth v Howson [2025] EWHC 653 (KB),
an unusual case where a defendant applied to the
court to approve a settlement, but the claimant
opposed this.

Procedural Updates

Michael Brooks Reid discusses Doroudvash v Zurich
[2025] EWCC 10, concerning the addition of a new
defendant post-expiry of the limitation period. This
case explores the apparent tension between rules
19.6(2) and 19.6(4).

Part 36 Offers

I, James Yapp, consider Attersley v UK Insurance Ltd
[2026] EWCA Civ 217. This case concerns the
consequences of late acceptance of an early Part 36
offer in those cases which begin in the low-value
protocols but are later allocated to the Multi-Track. |
consider the potentially surprising interaction
between this case and the Court of Appeal’s
previous decision in Hislop v Perde. Given the
upwards extensions of fixed costs, the implications
of this decision may turn out to be broader still.

Anthony Johnson discusses Smithstone v Tranmoor
Primary School [2026] EWCA Civ 13, considering
whether a 90:10 liability offer can displace the fixed
costs regime.

Bringing us to a close, Andrew Ratomski turns to
Chinda v Cardiff & Vale University Health Board
[2025] EWHC 2692 (KB). In this case, a change of
mind was not enough to allow withdrawal of a Part
36 offer.

We hope readers will find this edition of the Temple
Garden Chambers Personal Injury Newsletter interesting
and informative. We look forward to sharing further
updates with you in the future.
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LIABILITY UPDATES

Compensation for Killing? That Would Be
Insanity: Lewis-Ranwell v G4S Health Services
(UK) Ltd and Others [2026] UKSC 2

Nancy Kelehar
NancyKelehar@tgchambers.com

The Supreme Court allowed the Defendants’ appeal in
Lewis-Ranwell v G4S, permitting the defence of illegality
to operate in circumstances where the Claimant sought
to recover losses arising from his acts of unlawful

killing. Although the Claimant had been found not guilty
of murder by reason of insanity, the Supreme Court
determined that his conduct was nevertheless unlawful
and public policy considerations weighed against the
Claimant recovering compensation via civil claims in
such circumstances.

The Defence of Illegality

In a wide range of contexts, the English Courts have considered the defence
of illegality, also known as ex turpi causa derived from the maxim ‘ex turpi
causa non oritur actio’: from a dishonourable cause an action does not arise.
There are various circumstances in which a civil claim may ultimately fail due
to the Claimant’s unlawful actions constituting a material element of the
circumstances that give rise to the claim.

In the case of Lewis-Ranwell v G4S, the Supreme Court considered the
defence of illegality in the context of one of the most deplorable actions:
causing the death of another. In this case, the Claimant had killed three
people he delusionally believed were paedophiles whilst suffering from a
serious psychotic episode.

The question of when a defendant may successfully invoke this defence has
‘caused a good deal of uncertainty, complexity and sometimes
inconsistency’ (Patel v Mirza [2016] UKSC 42, at [3]). In Patel, two main policy
considerations were identified in support of the defence: (1) a person should
not be allowed to profit from his own wrongdoing, and (2) the law should be
coherent and not self-defeating. Of central importance is consistency in the
law so as not to damage the integrity of the legal system. Following Patel, a
trio of considerations has emerged:

(a). the underlying purpose of the prohibition which has been
transgressed and whether that purpose will be enhanced by denial of
the claim;

(b). conversely, any other relevant public policies which may be rendered
ineffective or less effective by denial of the claim; and

(c). the proportionality of denial of the civil claim.

Before this issue of illegality in the context of insanity came before the
Supreme Court in Lewis-Ranwell v G4S, other claimants who had committed
manslaughter failed in their pursuit of damages arising from the crime: see
Gray v Thames Trains Ltd [2009] UKHL 33 and Henderson v Dorset Healthcare
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University NHS Foundation Trust [2020] UKSC 43. For a
helpful consideration of these cases, see Paul McGrath’s
article in the previous edition of this newsletter.

However, as insanity provides a complete defence to the
offence of murder, it was recognised by Johnson J in
Traylor v Kent and Medway NHS Social Care Partnership
Trust [2022] EWHC 260 that the maintenance of
consistency between the civil and criminal law militates
in favour of denying the illegality defence if a claimant
satisfies the test for insanity, given that their conduct is
not considered to attract criminal liability.

The Court of Appeal Decision

The Claimant had been found not guilty of murder by
reason of insanity. He brought claims against the
Defendants (G4S, the police, the NHS Trust and the local
council) regarding their alleged negligent involvement in
his mental health assessment, treatment and detention.
Three of the Defendants applied to strike out the claims
relying on the illegality defence. At first instance, the
applications were dismissed by Garnham J because the
verdict of not guilty by reason of insanity meant that the
Claimant did not know that what he was doing was
wrong, thus his conduct did not have the necessary
element of ‘turpitude’

In the Court of Appeal judgment, Underhill LJ set out the
law on the criminal and tortious liability of the mentally
ill and reviewed the authorities in respect of the illegality
defence. In his view, the general principles enunciated in
Patel were less applicable to the analysis than the
limited number of cases specifically concerned with an
illegal act done by a mentally ill claimant [31] and the
general tendency of the authorities was against the
illegality defence applying in an insanity case [87].

In considering the principle of consistency, the Court
accepted the Claimant’s position that as he is not
criminally responsible for his actions, there is no
inconsistency with the criminal law in allowing him to
recover for his losses ([93]-[99]). There was also no
inconsistency with civil law as his liability to the victims
was not precluded by the Defendants’ liability for the
Claimant’s loss [101].

At the heart of the appeal was the principle of public
confidence: whether allowing the Claimant to be
compensated for the consequences of his actions in
killing the victims risks bringing the law into disrepute.
Underhill LJ recognised the ‘instinctive recoil’ but

concluded that the ‘view of right-thinking people would
be that someone who was indeed insane should not be
debarred from compensation for the consequences of
their doing an unlawful act which they did not know was
wrong and for which they therefore had no moral
culpability’ [104].

Andrews LJ, dissenting, was unable to agree that a lack
of knowledge of wrongdoing was a sound and principled
basis for allowing a claim in negligence where the
claimant had committed an act which was ‘both
deliberate and tortious’[122]. In her view, there was
nothing disproportionate about precluding someone
who intended to kill from bringing a claim in negligence
in reliance on that deliberate and unlawful act [137].

Appeal Allowed in the Supreme Court

Lord Hodge and Lord Lloyd-Jones (with whom Lord
Reed, Lady Rose and Lady Simler agreed) did not take
the same view as Underhill LJ.

The Court traced the public policy reasoning for the
defence of illegality back to Lord Mansfield in Holman v
Johnson (1775) 1 Cowp 341. Whilst Underhill LJ placed
less emphasis on the Patel test, the Supreme Court
commented that Patel has provided a ‘structured
analytical template’ for assessing whether to uphold the
defence of illegality [44] and duly applied that template
to the facts of the case. In a 57-page judgment, the Court
set out the caselaw which has built on the Patel test ([45]
onwards), the relevant criminal law ([49] onwards),
comparable civil cases ([68] onwards), and the approach
of other common law jurisdictions ([93] onwards).

‘You Shall Not Kill’

There was a need for an initial threshold consideration
as it would be unjust if every act by a claimant which
involved some unlawfulness, however trivial, were to be
a bar to the pursuit of a civil claim [113]. The fact that the
Claimant’s actions did not attract criminal liability was
not a decisive consideration. The distinction between
diminished responsibility and insanity in criminal law
should not fetter the analysis of the availability of a
defence in civil law [123]. Of central importance,
however, is the risk of producing inconsistency and
disharmony in the law and thereby damaging public
confidence in the integrity of the legal system or
bringing the law into disrepute.

©TGChambers | Issue 4 | July 2026 |9

www.tgchambers.com

Return to index



In this case, the Claimant’s acts were not justified by his
insanity and the finding in the criminal court did not
negate the mens rea of murder ([129]-[130]). The
psychiatric evidence was not that the Claimant did not
understand his actions, but he did not appreciate it was
wrong. Therefore, the criminal court was still required to
make an order of detention to protect the public.

The Supreme Court described ‘you shall not kill’ as a
fundamental moral rule in society. This rule was still
breached without lawful justification in circumstances
where the person bears no criminal responsibility.
Therefore, the Claimant’s killing of the three men was
unlawful conduct for the purpose of engaging the
illegality defence [134].

‘Unlawful Killing Never Pays’

Considering stage (a) of the Patel test (as above), the
Court stated that the prohibition transgressed is the
‘most fundamental injunction against the taking of
human life’ [141] and referred to the deterrent effect in ‘a
clear rule that unlawful killing never pays’ [142].

In the Court’s view, to allow the civil claim to proceed in
such circumstances would give rise to a series of
inconsistencies which would damage the integrity of the
law [144]. Understandably, those included that it would
be incoherent to allow the Claimant to recover
compensation in the civil courts for his detention that
had been ordered by a criminal court. Otherwise, the
law would be ‘giving with the right hand what it took
away with the left’ [151]. Further, allowing compensation
in these circumstances would be profoundly surprising
and concerning for the public, and would involve using
public money to compensate the Claimant for his
wrongful acts. The Court concluded that there were very
weighty considerations supporting the position that the
underlying purpose of the prohibition transgressed
would be enhanced by denial of the claim.

At stage (b) of Patel, the Court recognised that it is in the
public interest that the courts should adjudicate civil
wrongs. However, the prevention of the Claimant
ventilating his grievances in a civil court would be
mitigated by the alternative forums available, including
inquests and public inquiries, which would allow for
examination of the standards of care provided and
assessment of what may have gone wrong [156].

The Court briefly addressed stage (c) of Patel. In
considering proportionality the court considered the
following factors to be relevant [162]: (1) the killing of
three innocent men is of the utmost seriousness; (2) the
conduct was central to all heads of loss claimed; and (3)
whilst there may have been negligence in the care of the
Claimant, his acts nevertheless amounted to unlawful
killing. Therefore, denial of the claim could not be said
to be a disproportionate response to the illegality of the
conduct.

Alternative Claims?

The Supreme Court has closed the door on a criminal
finding of not guilty by reason of insanity providing the
basis for an exception to the application of the illegality
defence, emphasising (if it was needed) the
fundamental societal rule of ‘you shall not kil

However, it should be noted that whilst the Supreme
Court allowed the Defendants to rely upon the defence
of illegality in respect of the civil claims based on
common-law negligence, the Defendants did not argue
that illegality barred the Claimant’s claims pursuant to
the Human Rights Act 1998. It appears that those claims
will proceed.

By Nancy Kelehar
NancyKelehar@tgchambers.com
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LIABILITY UPDATES

Clarifying the Law on Secondary Victims
and Psychiatric Injury Young v
Downey [2025] EWCA Civ 177

James Henry
JamesHenry@tgchambers.com

The Court of Appeal has clarified that a secondary
victim does not need to establish a separate
requirement of contemporaneous appreciation that a
loved one was involved in the traumatic event in order
to recover damages for psychiatric injury. Allowing the
claimant's appeal arising from the Hyde Park bombing,
the Court reaffirmed the orthodox Alcock control
mechanisms and held that the trial judge had been
wrong to reject unchallenged expert psychiatric
evidence based on his own assessment of how a four-
year-old child would have understood the events.

Introduction

The Court of Appeal’s decision in Young v Downey [2025] EWCA Civ 177 is one
of the most significant recent authorities on claims for psychiatric injury by
secondary victims. The judgment addresses an issue that had generated
uncertainty in the law: whether a secondary victim must demonstrate a
contemporaneous appreciation that a loved one was involved in the
traumatic event giving rise to the psychiatric injury.

Allowing the claimant’s appeal, the Court of Appeal held that no such
additional requirement exists. The decision reaffirms the orthodox approach
to proximity in secondary victim claims and provides important guidance on
the treatment of expert evidence, particularly where the claimant was a
child at the time of the traumatic event.

Facts

The claim arose out of the Hyde Park bombing of 20 July 1982, one of the
most notorious IRA attacks during the Troubles. A bomb detonated in Hyde
Park as members of the Household Cavalry rode past, causing numerous
injuries and killing four soldiers, including Lance Corporal Jeffrey Young.

The claimant, Sarah Jane Young, was four and a half years old at the time.
Shortly before the explosion, she had seen her father depart from
Knightsbridge Barracks. She then heard and felt the explosion and
witnessed aspects of its immediate aftermath, including injured and
bloodied soldiers returning from the scene. She felt frightened and
remembered telling her mum that “daddy should be coming now” but he
never did.

Many years later, Ms Young brought proceedings against John Anthony
Downey, who had previously been found civilly liable as a joint tortfeasor for
the unlawful killing of her father. In addition to dependency claims under the
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Fatal Accidents Act 1976, she sought damages for
psychiatric injury suffered as a secondary victim.

At first instance, the trial judge accepted that Ms Young
had developed severe post-traumatic stress disorder but
dismissed the psychiatric injury claim on the basis that
she had failed to establish the necessary proximity
required of a secondary victim. In particular, he
concluded that, as a four-year-old child, she had not
appreciated that her father might have been involved in
the explosion and therefore lacked the requisite
connection with the traumatic event.

Key Issues Before the Court of Appeal

The central issue was whether a secondary victim must
prove not only the established control mechanisms
derived from Alcock and McLoughlin v O’Brian, but also a
separate requirement that the claimant appreciated at
the relevant time that the primary victim was, or might
have been, involved in the traumatic incident.

The appeal also raised an evidential question: whether
the trial judge had been entitled to reject unchallenged
expert psychiatric evidence concerning the likely
understanding and emotional response of a four-year-
old child witnessing the events in question.

The Court of Appeal’s Decision
No Separate Requirement of “Appreciation”

The most important aspect of the judgment is the
Court’s rejection of the proposition that a secondary
victim must demonstrate a contemporaneous
appreciation that a loved one was imperilled.

The trial judge had effectively treated such appreciation
as an essential element of the proximity requirement,
finding support for his approach in Taylor v A Novo (UK)
Ltd [2013] EWCA Civ 194. The Court of Appeal held that
this was an error of law.

The established principles (control mechanisms)
governing secondary victim claims have recently been
affirmed by the Supreme Court in Paul v Wolverhampton
NHS Trust [2024] UKSC 1. The claimant must prove:

i.  Reasonable foreseeability of psychiatric harm.

ii. Recognised psychiatricillness (caused by the
accident).

iii. Close tie of love and affection to the primary
victim.

iv. Proximity (presence at the scene orimmediate
aftermath).

v. Direct perception through unaided senses.

The Court concluded that these requirements
sufficiently regulate liability and that there is no
additional, free-standing requirement that the claimant
must consciously recognise that the loved one is
involved in the incident.

The judgment therefore reinforces the

orthodox Alcock framework and discourages the
development of further judicially created control
mechanisms.

The evidence demonstrated sufficient proximity to the
traumatic events. She had witnessed the departure of
her father, experienced the explosion itself, observed
aspects of the immediate aftermath, and subsequently
developed a recognised psychiatric disorder causally
linked to those experiences.

Treatment of child claimants

The Court criticised the trial judge for effectively
substituting his own views about how a four-year-old
child would think and react in the circumstances. The
judge commented that “a four-year-old’s mind works
very differently to an adult’s, and | do not think that a
four-year-old would have appreciated that her father was
in danger without witnessing herself a trauma being
inflicted on him”. He said he was “not prepared to assume
that she made the connection in the absence of some
evidence to that effect from what she said at the time”.

The Court of Appeal held that this assessment
improperly displaced the expert psychiatric evidence
that had been presented at trial. The expert had
concluded that the claimant did make the relevant
associations and experienced fear and anxiety
concerning her father’s safety.
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The appellate court emphasised that judges should
exercise caution before rejecting specialist expert
evidence on matters falling outside ordinary judicial
experience. In the absence of a proper evidential basis, it
was not permissible simply to substitute an intuitive
judicial view for expert opinion.

Significance of the decision

Recent years have seen extensive appellate
consideration of psychiatric injury claims, including the
Supreme Court’s decision in Paul and the related
appeals. Against that backdrop, Young v Downey
provides further clarification that courts should apply
the established principles rather than introduce new
requirements under the guise of proximity.

The judgment also demonstrates a willingness to
recognise the distinct ways in which children may
perceive and process traumatic events. The law does not
require a child claimant to articulate danger in adult
terms before psychiatric injury can be recognised.

Lessons

The case offers several practical lessons for claimant and
defendant practitioners.

First, lawyers should resist attempts to introduce
additional control mechanisms beyond those
established in the authorities. The focus should remain
on the recognised Alcock requirements rather than
abstract questions of cognitive appreciation.

Secondly, expert evidence will often be critical where
the claimant was a child or where perception of events is
disputed. Careful expert analysis will be essential to
explain how a claimant experienced and understood a
traumatic event.

Thirdly, practitioners should recognise that proximity is
a broad evaluative concept. A claimant need not
necessarily witness the injury being inflicted directly on
the primary victim if the overall circumstances place the
claimant sufficiently close to the event and its
immediate aftermath.

Fourthly, the case highlights the importance of
challenging or supporting expert evidence properly at
trial. Appellate courts are likely to scrutinise closely any
judicial decision that rejects uncontroverted expert
opinion without adequate justification.

Finally, the judgment serves as a reminder that
secondary victim claims remain highly fact-sensitive.
Detailed evidence regarding what the claimant saw,
heard, understood and experienced will often determine
the outcome

By James Henry
JamesHenry@tgchambers.com
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LIABILITY UPDATES

Vicarious Liability and the Staff of Independent
Contractors - Burger (Claimant/Appellant) v
Risk Solutions (1) J D Wetherspoon plc
(Defendant/Respondent) (2) [2026] EWCA

Civ 804

Ben Casey
BenCasey@tgchambers.com

Summary

The Claimant/Appellant failed in his appeal against the appellate decision of
the High Court (J D Wetherspoon v Burger (1) Risk Solutions (2) [2025] EWHC
1259 (KB)). The High Court decision had overturned a first instance decision
that the Second Defendant/Respondent was vicariously liable for acts of the
First Defendant’s door staff. Burger confirms that businesses will not be
generally be liable for the actions of the staff of a genuine independent
contractor. It also provides a useful summary of the development of the case
law concerning vicarious liability.

The Facts

On 5th August 2018 Mr Burger was restrained by two door supervisors
outside a pub operated by the Second Defendant with such force that he
suffered a dislocated hip. He required emergency surgery and spent three
days in hospital. The door supervisors were employed by the First
Defendant, who were engaged by the Second Defendant to provide door
security at the pub pursuant to a written contract described as a security
services agreement.

The First Defendant played no part in the litigation with a default judgment
being entered against it. The Second Defendant denied that it was
vicariously liable for the actions of the First Defendant’s staff. The matter
proceeded to a trial against the Second Defendant.

The case law

The Court of Appeal pointed out that for much of the 20th century, the
boundaries of vicarious liability were considered largely settled. The
standard position being that an employer was vicariously liable for the torts
of an employee committed in the course of employment, but not for those
committed by an independent contractor.

In considering whether an individual may be an independent contractor, the
Court of Appeal noted Lee Ting Sang v Chung Chi-Keung [1990] 2 AC 374,
where the Privy Council said at 382 that the matter had “never been better
put” than by Cooke J in the following passage from Market Investigations Ltd
v Minister of Social Security [1969] 2 QB 173, at 184-185

©TGChambers | Issue 4 | July 2026 | 14

www.tgchambers.com Return to index


mailto:BenCasey@tgchambers.com

“the fundamental test to be applied is this: ‘Is the
person who has engaged himself to perform these
services performing them as a person in business on
his own account?’ If the answer to that question is
‘yes,” then the contract is a contract for services. If
the answer is ‘no,’ then the contract is a contract of
service. No exhaustive list has been compiled and
perhaps no exhaustive list can be compiled of the
considerations which are relevant in determining
that question, nor can strict rules be laid down as to
the relative weight which the various considerations
should carry in particular cases. The most that can
be said is that control will no doubt always have to
be considered, although it can no longer be
regarded as the sole determining factor; and that
factors which may be of importance are such
matters as whether the man performing the
services provides his own equipment, whether he
hires his own helpers, what degree of financial risk
he takes, what degree of responsibility for
investment and management he has, and whether
and how far he has an opportunity of profiting from
sound management in the performance of his task.”

However, the Court of Appeal also noted that were
circumstances in which someone other than the person
with whom the tortfeasor had a contract of employment
could become vicariously liable as a ‘temporary
employer’. This is illustrated by the case of Hawley v
Luminar Leisure Ltd [2006] EWCA Civ 18. In that case the
operator of a night club had been provided with door
staff by another company pursuant to a contract for the
provision of security services. Thereafter, the club
operator had almost complete control over the activities
of the door staff who were treated as part of the club
operator’s team. On the facts of that case, the trial judge
found that the club operator had become the temporary
employer of the door staff as a result of that substantial
transfer of control. The Court of Appeal held that he was
entitled to so find.

The law of vicarious liability was in a state of change by
the time Various Claimants v Catholic Welfare Society
[2012] UKSC 56, [2013] 2 AC 1 (‘the Christian Brothers
case’) reached the Supreme Court. In that case a
Catholic Diocesan body was held vicariously liable for
the actions of a lay Catholic order who abused boys at a
residential school which they ran. Lord Phillips
explained that whether there is vicarious liability is to be
determined by a two stage test. The first stage requires
the consideration of the relationship between the
tortfeasor and the person said to have vicarious liability
and the second focuses on how that relationship is
linked to the tort. Asto Stage 1 of the test, Lord Phillips

observed that the policy objective underlying vicarious
liability is to ensure, insofar as it is fair, just and
reasonable, that a liability for tortious wrong is borne by
a defendant with the means to compensate the victim.
At paragraph 35 of the judgment he said:

“There is no difficulty in identifying a number of
policy reasons that usually make it fair, just and
reasonable to impose vicarious liability on the
employer when these criteria are satisfied: (i) the
employer is more likely to have the means to
compensate the victim than the employee and can
be expected to have insured against that liability;
(ii) the tort will have been committed as a result of
activity being taken by the employee on behalf of
the employer; (iii) the employee’s activity is likely to
be part of the business activity of the employer; (iv)
the employer, by employing the employee to carry
on the activity will have created the risk of the tort
committed by the employee; (v) the employee will,
to a greater or lesser degree, have been under the
control of the employer.”

Lord Phillips went on to say that where the defendant
and the tortfeasor were not bound by a contract of
employment but their relationship has the same
‘incidents’ as those identified above, that relationship
may give rise to vicarious liability on the ground that it is
‘akin’ to that between an employer and an employee.

Various cases followed the Christian Brothers case and
further clarified the law on vicarious liability. In the case
of Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660,
Lord Reed commented that the approach in the
Christian Brothers case meant that:

“a relationship other than one of employment is in
principle capable of giving rise to vicarious liability
where harm is wrongfully done by an individual who
carries on activities as an integral part of the
business activities carried on by a defendant and for
its benefit (rather than his activities being entirely
attributable to the conduct of a recognisably
independent business of his own or of a third party),
and where the commission of the wrongful act is a
risk created by the defendant by assigning those
activities to the individual in question.”

Lord Reed noted that this approach was not confined to
cases of sexual abuse but was intended to provide a
basis for identifying the circumstances in which
vicarious liability may in principle be imposed outside
relationships of employment. He stated that
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“It results in an extension of the scope of vicarious
liability beyond the responsibility of an employer for
the acts and omission of its employees in the course
of their employment, but not to the extent of
imposing such liability where a tortfeasor’s activities
are entirely attributable to the conduct of a
recognisably independent business of his own or of a
third party.”

In Various Claimants v Barclays Bank plc [2020] UKSC 13
Baroness Hale confirmed that the Stage 1 test is, as it
has always been: whether the tortfeasor is carrying out
business on his own account or whether heisin a
relationship akin to employment with the defendant. It
was said that in doubtful cases, the factors identified by
Lord Phillips in the Christian Brothers case may be
helpful in deciding whether such a relationship exists.
Baroness Hale also stated that although these factors
were enunciated in the context of a non-commercial
enterprise, they may be relevant in deciding whether
workers who may be technically self-employed or
agency workers are effectively part and parcel of the
employer’s business. However, she also confirmed that
where it is clear that the tortfeasor is carrying out his
own business it will not be necessary to consider the
factors identified by Lord Philips, as vicarious liability
will not attach.

More recently in BXB v Trustees of the Barry Congregation
of Jehovah’s Witnesses [2022] UKSC Lord Burrows listed
Stage 1 factors that a court may consider when
assessing whether a relationship is akin to employment,
such as payment, how integral the work is, control,
benefit to the defendant, appointment/termination and
hierarchy. However, he also reiterated that the ‘akin to
employment’ expansion:

“does not undermine the traditional position that
there is no vicarious liability where the tortfeasor is a
true independent contractor in relation to the
defendant’.

The first instance decision

At first instance, the Recorder held in favour of the
Claimant, concluding that the test for establishing
vicarious liability was met in the circumstances of the
case. The Recorder found that the relationship between
the First Defendant (and/or the door staff) and the
Second Defendant was ‘akin to employment’.

He specifically found that the First Defendant was not
carrying on a ‘true independent business’ in the sense
identified by Lord Burroughs in BXB v Trustees of the
Barry Congregation of Jehovah’s Witnesses [2022] UKSC
15. That finding was based on a series of factors such as
the Second Defendant being responsible for counting
hours, the integral nature of the work, the Second
Defendant having control of the door staff uniform, the
fact that the Second Defendant had the power to
remove door staff and that the door staff fitted into the
Second Defendant’s hierarchy.

The Recorder acknowledged the contract for services
between the Defendants but considered that it was
merely one of a number of features.

The Recorder further found that whilst the actions of the
doormen represented an unprovoked and appalling
attack on the Claimant, the encounter had occurred
whilst the doormen were engaged in their designated
duties as door supervisors tasked with enforcing entry
policies and ensuring safety. As such he found that their
actions were directly linked to their function as doormen
and the Second Defendant was therefore vicariously
liable for their actions. Those conclusions ultimately led
to a Judgment in the Claimant’s favour of around
£70,000.

The High Court decision

Sweeting J concluded that the Recorder had erred in his
approach. He found that the starting point must be the
contractual relationship between the First and Second
Defendant which was for the provision of security
services by an independent third party. Whilst he
accepted that the factors relied on by the Recorder were
indicative of some interaction and control on the part of
the Second Defendant, those matters were entirely
consistent with a business engaging a specialist
independent contractor to perform services on its
premises for commercial purposes. The contract
specifically stated that the First Defendant retained
control of its employees. The First Defendant
maintained responsibility for hiring, training,
disciplining and supervising its employees. The Second
Defendant had no authority over how they went about
their operations other than its contractual entitlement
to hold them to the services required and the standards
set by the agreement.
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The factors relied on by the Recorder did not, therefore,
transform the relationship with an external security
provider into one ‘akin to employment’. The contract
was a true contract for services and not a contract of
service. As such, the general rule that a company will not
be liable for the torts of a true independent contractor
applied. The Second Defendant therefore succeeded in
overturning the Recorder’s finding that Stage 1 of the
test was satisfied and the claim therefore failed.

The Court of Appeal judgment

The Court of Appeal reiterated the position that it
remains trite law that an employer would not generally
be liable for the torts of a true independent contractor.
Indeed, if it is clear that a tortfeasor is carrying out his
own independent business it is not necessary to
consider the ‘incidents’ identified by Lord Phillips in the
Christian Brothers case. As such, if there is nothing to
indicate a substantial divergence between the
contractual position and the reality, it may suffice to
look to the terms of the contract with the tortfeasor. It
will sometimes be clear from those that the person is an
independent contractor.

On the evidence, the Court of Appeal considered it clear
that the First Defendant was an independent contractor.
The terms of the contract were entirely consistent with
that conclusion and with the First Defendant carrying
out its own business. It made no difference that the
services provided under the contract were carried out
for the Second Defendant’s benefit or that they were
important to the Second Defendant. The Court agreed
with Sweeting, J’s analysis of the position.

The Court of Appeal concluded that the Second
Defendant might be vicariously liable for torts
committed by employees of an independent contractor
such as the First Defendant in circumstances such as
those in Hawley, where there had been effectively and
substantially a transfer of control and responsibility to
the defendant. However, for the reasons identified by
Sweeting, J the Court of Appeal concluded that there
had not been any such effective and substantial transfer
of control of the activities of the doormen to the Second
Defendant in this case.

In the circumstances, the Claimant’s appeal was
dismissed and the claim failed.

Lessons learned

Burger highlights that, when it comes to Stage 1 of the
vicarious liability test, the general principle that a
company is not liable for the torts of an independent
contractor remains. Whilst both the High Court and the
Court of Appeal accepted that significant (and near
exclusive) control might lead to a finding that a
relationship with staff provided by another business was
‘akin to employment’ (as in the case of Hawley v Luminar
Leisure Ltd [2006] EWCA Civ 18) this may be difficult to
establish where there is a clear contract for services
between two independent businesses. The starting
point is an analysis of the contractual and working
reality of the relationship.

By Ben Casey
BenCasey@tgchambers.com
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LIABILITY UPDATES

Occupier’s Liability — An Assessment of
Dangerous Manoeuvres and Willingly
Accepted Risks: Lillystone v Bradgate Education
Partnership [2025] EWHC 3341 (KB)

Maia Cohen (incoming tenant)
MaiaCohen@tgchambers.com

The High Court decision in Lillystone brings the decision
in Tomlinson v Congleton Borough Council [2004] 1 AC
46 into sharp relief. A factual finding that it was the
Appellant’s actions, and not the Respondent’s premises
per se, which gave rise to the danger meant no duty was
owed under the 1957 or 1984 Occupier’s Liability Acts,
even where the Appellant’s actions were foreseeable.

Facts:

The Appellant, aged 37, was playing football on the Respondent’s pitch. He
kicked the ball over the perimeter fence onto the adjoining playing fields,
also owned by the Respondent. The Appellant climbed one of the two
locked gates to the fence in order to retrieve the ball. As he dropped onto the
playing field side, with the downwards force of the jump, he sustained a
laceration injury to his hand due to contact with a “burr” of metal protruding
from the top of the gate.

The Appellant made a claim for damages for personal injury and associated
losses under the Occupier’s Liability Act 1957 (“the 1957 Act”).

Judgment in the first instance:
The judge dismissed the claim.

The judge found that the Appellant was a lawful visitor to both the pitch and
the adjacent playing fields, including whilst climbing the fence and his claim
thereby came under the 1957 Act. However, the judge found that the
Respondent did not owe the Appellant a duty under the 1957 Act because
the Appellant had willingly accepted the risks in question by choosing to
adopt the dangerous manoeuvre of climbing the gate, when there were
other options available to him.

The Judge considered the Appellant’s position under the 1984 Act, in case he
was wrong in his finding that the Appellant was not a trespasser. The judge
found that the Respondent did not owe the Appellant a duty under the 1984
Act because there was nothing dangerous in the state of the premises. It was
not the gate itself, but the act of climbing the gate, that gave rise to the
danger. The judge held that even if the burr was sharp, it could not be seen
from ground level, and the Respondent was not required to have an
inspection regime that required it to look at the top of the gate.
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Having found there was no duty owed, the judge did not
need to consider breach. However, obiter, he observed
that the alternative options available to the Appellant in
the circumstances, namely, to leave the ball, abandon
the game, or await a key to be located were “stark and
harsh choices” and stated that there was no adequate
system in place for players to retrieve the ball.

The Appeal - the Appellant’s Application to
rely on fresh evidence

The Appellant appealed. In doing so, he applied to rely
on fresh evidence relating to “do not climb” and “ball
retrieval” signs which the Respondent had erected on
the inside of the gate and fence following the accident.

Hill J dismissed the Appellant’s application, with
reference to the Ladd v Marshall [1954] 1 WLR 1489
criteria by which fresh evidence may be admitted on
appeal in exception to the rule under CPR 52.21(2)(b).
She held that Ladd criteria number 2, requiring the new
evidence to have an important influence on the result of
the case, had not been met. Following the general
principle espoused in Cockerill v CXK Ltd [2018] EWHC
1155 (QB) at [67] that, “[t]here is no necessary logic that
post-accident improvements must be taken to be
suggestive of pre-accident deficiencies’, she held that the
erection of the signs after the Appellant’s accident did
not constitute a tacit admission that the system in place
at the time of the accident was inadequate. Moreover,
evidence in relation to new signs was primarily relevant
to the issue of breach of duty, and the claim had been
dismissed on the grounds that no duty was owed.

Appeal
The High Court dismissed the Appellant’s appeal.

Hill J held that the Appellant had not passed the
“threshold test”, which limits the duty owed by an
Occupier under s1(1) of both Acts to risks arising from
dangers due to the state of the premises or to things
done or omitted to be done by them. In reliance on
Tomlinson v Congleton Borough Council [2004] 1 AC 46,
Hill J held that there was nothing dangerous about the
Respondent’s premises per se. The judge’s factual
finding was that the burr was not sharp, and the gate
was not a danger if used normally. The danger arose
from the Appellant’s decision to climb it.

Further, Hill J held that the trial judge was entitled to
conclude the Appellant had willingly accepted the risk
even where the Appellant had erroneously assessed the
action as safe and thereby as per s2(5) of the 1957 Act
and s1(6) of the 1984 Act the Respondent owed no duty.

However, Hill J substituted the trial judge’s finding that
the Appellant was a lawful visitor to the premise with
the conclusion that he was a trespasser and thereby
came under the 1984 Act. She held that the
foreseeability of the Appellant climbing the gate did not
equate to him having an implied licence to do so. The
gate was there to prevent people accessing the fields,
and it was clearly to be inferred that the Respondent did
not permit anyone to climb the locked gate. In doing so,
the Appellant exceeded the licence afforded to him to
play football on the pitch.

Hill J held that the Respondent did not owe the
Appellant a duty under the 1984 Act, as the Respondent
did not know or have reasonable grounds to believe that
the burr existed. She further maintained that, as per
Tomlinson, an occupier generally owes no duty in
relation to obvious or self-inflicted risks, and the
Respondent did not owe the Appellant a duty to offer
protection from the risk of climbing the gate.

While consideration of breach was not required, Hill J
found the trial judge had erred in making a finding that
there were no adequate means to retrieve the ball. The
judge had imposed an unreasonable standard from the
perspective of footballers who would not tolerate a
break in play, equating no “adequate” means to no
“immediate” means to retrieve the ball. Moreover, the
judge should have considered the adequacy of the
measures from the perspective of an occupier’s duty of
care in respect of dangers due to the state of the premise
or things done or omitted to be done to them under the
1957 Act. As per Bolton v Stone [1951] AC 850, it is not
enough that the event in question can be reasonably
foreseen; there must also be sufficient probability that
injury is likely to follow. Had the trial judge properly
applied Bolton, he would have found that, while balls
escaping was a known phenomenon, there was a low
likelihood that someone may be injured in climbing the
fence to retrieve a ball. This further alleviated the
requirement for the Respondent to conduct a risk
assessment.
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Comment

Lillystone does not create any new propositions of law,
but reminds us of the following principles:

1. Anoccupier’s duty is limited to risks arising from
dangers due to the state of the premises or to
things done or omitted to be done by them. It
does not cover dangers which otherwise arise
through an individual’s use of their premises.

2. Noduty is owed by an occupier where an individual
willingly accepts a risk.

3. Anindividual can be held to have willingly accepted
a risk, even where they have erroneously assessed
an action to be safe.

4. An occupier generally owes no duty in relation to
obvious or self-inflicted risks.

5. The foreseeability of an individual’s actions does
not mean they have an implied licence to act in
that way.

6. Improvements to a premises post-accident do not
equate to an occupier’s tacit admission that the
system in place at the time of the accident was
inadequate.

By Maia Cohen (incoming tenant)
MaiaCohen@tgchambers.com
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LIABILITY UPDATES

Direct Effect ond Emaonations of the State —
Wetherell v Student Loans Company [2026]

EWCA Civ 645

Michael Rapp
MichaelRapp@TGchambers.com

Article 3(1) of the Work Equipment Directive now allows
claimants suing an emanation of the state to use Direct
Effect to bypass the removal of civil liability under the
Enterprise and Regulatory Reform Act with regard to
historic work equipment claims up until Brexit.

The Facts

The claim started life as a county court personal injury case. The Claimant
was an employee of the Student Loans Company (SLC), answering calls
using a headset. He alleged that spikes of interference arising from the
allegedly defective headset caused him to suffer acoustic shock and thereby
tinnitus.

The parties had instructed a single joint expert engineer who was satisfied
that the headset in question complied with all relevant health and safety
guidance.

The Law

In light of the agreed expert evidence, the claimant accepted that he would
not make out his case in common law negligence. Since the Enterprise and
Regulatory Reform Act 2013, (ERRA) he was also unable to rely on the
Provision and Use of Work Equipment Regulations (PUWER) to bring a civil
cause of action. He never sought to use the Employer’s Liability (Defective
Equipment) Act 1969.

Therefore, he sought to argue that:

1. SLCwasanemanation of the state.

2. Hewas entitled to rely on direct effect of the relevant European
directive.

3. Herelied on Article 3(1) of Directive 2009/104/EC (“the Work
Equipment Directive 2009”), concerning the minimum safety and
health requirements for the use of work equipment by workers at
work.

The language of article 3(1) formed the basis for the statutory regime
encapsulated within PUWER. In using the directive itself the claimant sought
to circumvent the consequences of the ERRA and return to the Defendant
the burden of establishing the suitability of the work equipment in question.
Article 3(1) states:
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“The employer shall take the measures necessary to
ensure that the work equipment made available to
workers in the undertaking or establishment is
suitable for the work to be carried out or properly
adapted for that purpose and may be used by
workers without impairment to their safety or health.

In selecting the work equipment which he proposes
to use, the employer shall pay attention to the
specific working conditions and characteristics and
to the hazards which exist in the undertaking or
establishment, in particular at the workplace, for the
safety and health of the workers, and any additional
hazards posed by the use of the work equipment in
question.”

The defendant’s Defence is limited to article 3(2)
being: “Where it is not possible in this way fully to
ensure that work equipment can be used by workers
without risk to their safety or health, the employer
shall take appropriate measures to minimise the
risks.”

At first instance HHJ Freedman had been satisfied that
the claimant had not made out his case that SLC was an
emanation of the state. Both parties erroneously relied
on a two-limbed test as articulated by the House of
Lords in Foster v British Gas plc [1991] 2 AC 306. The
claimant appealed and the High Court judge also
applied the two-stage Foster test, having been invited to
do so by both sides.

The appeal to the Court of Appeal

The claimant appealed to the Court of Appeal on the 2
central issues:

1. WasArticle 3(1) of the Directive capable of giving
rise to liability?

2. Emanation of the state: If Article 3 was capable of
giving rise to liability, may it be enforced against
the SLC?

The claimant succeeded in establishing that article 3(1)
was so capable. The Court of Appeal remitted the matter
back to the county court on the question of emanation
of the state but made comments as to the disclosure
obligations of the SLC with regard to the evidence as to
its make up.

Direct Effect

The claimant argued that article 3(1) of the Work
Equipment Directive met the conditions for direct effect
because itimposed ‘a clear and unconditional obligation
upon the SLC to “ensure” the safety of workers which
obligation is specifically designed for the protection of
those workers.’

The case provides a useful summary of the necessary
ingredients for direct effect. The Court of Appeal
considered Three Rivers District v Bank of England [2000]
UKHL 33, Becker and Dillenkofer'. At para 50 Green LJ,
giving the lead judgment, confirmed that the key
ingredients for direct effect were:

i. thedirective relied upon was:
a. sufficiently precise; and
b. unconditional to give rise to liability.

ii. the directive granted rights to individuals such as
the Claimant;

iii. the content of those rights was identifiable upon
the basis of the provisions of the Directive;

iv. therewas a causal link between the breach of the
state's obligation and the loss and damage
suffered by the claimant.

At para 61 the Court of Appeal confirmed that Article 3(1)
of the Work Equipment Directive met the test and, as a
result, it was capable of conferring locus in domestic
courts upon an individual to advance a right which the
court must protect in an effective manner.

Thereafter ‘the court will choose from amongst its
armoury of remedies that which is most suitable and, in a
case such as the present, that would generally be
damages.” [61] The linkage between the right to bring
proceedings and a right to a financial remedy was
clearly recognised by the CJEU in Dillenkofer.

In his concurring judgment at para 113, Green LJ
confirmed that an appropriate vehicle by way of remedy
for a claim, where no remedy was specified in any
domestic law, would ‘be seen as, or as akin or equivalent
to, a breach of statutory duty’
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Analysis

The case is to be remitted back to the county court.
Argument will then have to take place as to whether
liability is established. The language of Article 3(1) and
3(2) mirrors the language within PUWER. As noted by
Green LJ in his judgment it imports a form of strict
liability.” In order to successfully defend any claim arising
out of an alleged breach of the Directive, the Defendant
would need to show that (1) it was not possible to fully
ensure that the work equipment in question could be
used without any risk to health and safety and (2) if that
was the situation, they had taken appropriate measures
to minimise the risks.

Practitioners who remember the state of the law prior to
the ERRA will be familiar with the phraseology. In
essence, once the claimant has made out causation, in
that the alleged injury was caused by the allegedly
defective equipment the burden of proof will move to
the defendant to show that it was impossible for the
work equipment to be risk free and, if that is established,
that they did all they could to minimise any risk to the
employee. It will be for the defendant to provide the
evidence to make out their Defence in the absence of
which the claimant will succeed.

Emanation of the state

With regard to emanation of the state, it was clear that
the lower courts were not made aware of the case of
Farrell v Whitty (10.10.2017), where a Grand Chamber of
the CJEU addressed whether the test for an emanation
of the state was a two-limbed test or whether, correctly
analysed, the two limbs were disjunctive, i.e. alternative.

At para 85 the Court of Appeal noted that the relevant
paragraphs of the CJEU judgment were [24]-[29], where
the Court explained that the key paragraph of its
judgment in Foster was not paragraph [20] and the two-
limbed test, but paragraph [18], which set out two
alternative tests, namely that the defendant:

(i) was subject to the authority or control of the
State; or

(ii) had special powers beyond those which result
from the normal rules applicable to relations
between individuals.

1. Case 8/81 Becker v. Finanzamt Munster-Innenstadt (1982] ECR 53 (*Becker”)

2. CJEU in Joined Cases C-178/94, C-179/94, C-188/94, C-189/94 and C-190/94, Dillenkofer v. Federal Republic of Germany (*Dillenkofer”)

This approach was then followed by the Court of Appeal
in MIB v Lewis [2019] EWCA Civ 909MIB v Lewis, where at
paragraph [18] it confirmed that the test was an either/or
formulation. At para 87 the Court of Appeal re-confirmed
that the test that the Judge should have applied was to
see whether the SLC was either:

(i) subject to the authority or control of the State; or

(ii) had special powers beyond those which result
from the normal rules applicable to relations
between individuals.

Further and in any event under (i) there are two
alternatives based upon “authority” or “control”.

The Court of Appeal remitted the question of emanation
of the state back to the county court.

Burden of Proof/Disclosure

Whilst remitting the case to the county court, Green LJ
used the case as an opportunity to remind the parties of
the duties with regard to disclosure. Whilst it remained
for the claimant to persuade the court that SLC was an
emanation of the state, factual disclosure was required
and would come from SLC on the point. At para 93 he
noted:

1. therelevant material was ‘peculiarly in the
knowledge and possession of the SLC’

2. Itwas either statutory in nature or concerned
matters such as the administrative arrangements
between HMRC, HMT and SLC.

3. Ineither event this was capable of being
accurately and comprehensively set out by SLC in
a statement.

4. Such a statement should then form the basis upon
which legal submissions can be made and legal
inferences drawn.

5. Itwas a question of law; not one about which an
employee of SLC can express an opinion or view
(as was the case before the County Court).

6. The responsibility for setting out the facts lay, in
the first instance, squarely with the SLC.
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In this regard the court referred to the paragraph 13 of
Fairchild v Glenhaven [2002] UKHL 22 and Lord Bingham’s
endorsement of the common law principle articulated by
Lord Mansfield in Blatch v Arche (1774) 1 Cowp 63, who
observed at 65: "It is certainly a maxim that all evidence is
to be weighed according to the proof which it was in the
power of one side to have produced, and in the power of
the other to have contradicted." Lord Bingham described
this rule of evidence as “salutary” and added: “... it would
seem to me contrary to principle to insist on application of
a rule which appeared, if it did, to yield unfair results. And
I think it salutary to bear in mind Lord Mansfield's
aphorism in [Blatch]...”

Conclusion

On its face this case manages to be both recent yet, at
the same time, confined to historic matters. However, it
is one that any practitioners involved in areas involving
historic personal injury claims, particularly for deafness
and the like, should be aware of. Date of knowledge in
such cases means that it could yet remain relevant for
many years to come.

The class of claim remains relatively restricted in that its
present application is solely work equipment and only
protects those who can sue the state or its emanations.
However, in theory there is no reason why other
directives, as long as they fulfil the criteria above, should
not also be capable of use via direct effect.

3. Case G413/15 Farrell v Whitty (10th October 2017) (*Farrell’)

Equally, in paragraph 33 Green LJ flagged that as a
consequence of the ERRA there was ‘daylight’ between a
remedy based upon direct effect under Article 3(1) of the
Directive, which imports a form of strict liability, and the
post ERRA remedies available in domestic law. This
would appear to indicate that it is arguable that the
removal of civil liability for work equipment claims
under the ERRA was incompatible with the UK’s
requirement to correctly implement the Directive. It
remains to be seen whether any claimant wishes to take
up this point in the post Brexit world. For the moment
there will be a two tier system of justice for claims
relating to work equipment between 2013 and Brexit
depending upon whether the claimant was fortunate
enough to be able to bring a claim against an organ of
the state as opposed to a private company. The author
would respectfully contend that this represents an
unhappy situation, albeit of limited impact.

By Michael Rapp
MichaelRapp@TGchambers.com
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ROAD TRAFFIC CASES

On the verge: a significant upddate for highway
authorities: Karpasitis v Hertfordshire County
Council [2025] EWCA Civ 788

Lucy Stock (incoming tenant)
LucyStock@tgchambers.com

The Court of Appeal case of Karpasitis v Hertfordshire
CC [2025] EWCA Civ 788 provides a comprehensive
overview of the applicable principles in relation to the
“special defence” under s.58 of the Highways Act 1980,
and offers an example of the importance of objective,
digitally sourced data in litigation.

Factual background

The Claimant was a cyclist. He was seriously injured when overtaking a
jogger on a grass verge beside a path, alongside the A10. His mountain bike
was caught in a hole on the verge, throwing him from his bicycle and
resulting in a complex fracture of his second vertebra. The Defendant,
Hertfordshire County Council, was the highway authority in respect of the
grass verge, as well as the adjoining footway and carriageway, where the
Claimant had come off his bike. The Council relied upon the “special
defence” under s.58 of the Highways Act 1980 (“the s.58 defence”) that it had
taken reasonable care to ensure that the path was not dangerous. It relied
upon an inspection of the highway carried out by Mr Jeff Cooke, an
employee of Ringway, the Council’s highways maintenance contractors, on
13 February 2020, where no defect had been noted.

At first instance, following the liability portion of a split trial, Mr Vikram
Sachdeva KC, sitting as deputy judge of the High Court, in a judgment which
spanned 155 paragraphs, dismissed the claim on the grounds that the
Defendant had successfully made out the s.58 defence.

At first instance: statutory duty and breach

The judge considered the case in two parts, dealing first with the question of
the Council’s statutory duties, and, secondly, with the issue of duties arising
under the common law.

It was established that pursuant to s.41 of the Highways Act 1980, the
Council were under a duty to maintain and repair the highway so that it was
free of danger to all those using the highway for its foreseeable and ordinary
use. The issues to be determined by the Court were neatly summarised as
follows:

1. Wasthere a breach of 5.41 of the Highways Act 1980, i.e. was the
highway in a condition which exposed to danger those using it in the
ordinary way?

2. Wasthe accident caused by that breach?

3. Had the Highway Authority made out the statutory defence under s.58
Highways Act 1980, i.e. of taking all reasonable care?
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Whether the Claimant’s use of the path and grass verge
constituted “ordinary use” was contested between the
parties. The Defendant claimed that due to the
narrowing of the path the Claimant should not, as a
cyclist, have been cycling on the footway, let alone on
the adjacent grass verge; however, the Court was not
persuaded by this and found that although not a
“common” use of the footpath it was nevertheless
foreseeable that pedestrians and cyclists may use grass
verges for passage.

The judge moved on to find that the hole in the verge
had put the highway into a state of disrepair for the
purposes of s.41 of the Highways Act 1980, that it was
dangerous, and that it called for non-urgent repair. In
giving evidence on the nature of the defect, the
Defendant found themselves in difficulty when two of
their witnesses gave evidence in opposition. Mr Allen-
Smith’s evidence was that the hole would have only
been flagged as a Category 2 medium defect; whereas,
Mr Cooke’s evidence, which the Defendant later
withdrew an application to rely upon, was that he would
have considered the hole to have been a Category 1 level
defect.

Although the Defendant withdrew their application to
rely upon Mr Cooke’s evidence, it was adduced by the
Claimant in order to challenge Mr Allen-Smith on his
assertion that Mr Cooke would have categorised the
defect as non-urgent. In permitting this, the judge held
that the Claimant was required to put the whole of Mr
Cooke’s witness statement into evidence and would be
required to treat its contents at face value. Although the
seemingly contradictory evidence was not
determinative of the issue of disrepair, the judge’s
treatment of Mr Cooke’s evidence as a whole formed a
central point on appeal.

At first instance: s.58 defence

Ultimately, however, the judge held that the Defendant
had established the s.58 defence, namely that they had
“taken such care as in all the circumstances was
reasonably required to secure that the part of the
highway to which the action relates was not dangerous
for traffic” The Defendant had relied upon evidence of
their “Defect Management Approach” which required
that footways categorised as “low pedestrian traffic-
urban” routes should be inspected once every six
months.

Vikram Sachdeva KC’s reasoning, at paragraphs [131]-
[139], appeared to rely heavily upon the evidence in Mr
Cooke’s witness statement and his record of inspection
on 13 February 2020, in particular his evidence that if the
hole had been present in the same condition as was
presented to the Court in photographs dated 19 May
2020, he would not have overlooked such an “obvious
and glaring defect” [83, xxiii]. The judge found that
someone of the inspector’s experience would have
recorded the presence of a hole; and as such it must not
have been in existence at the time of inspection.

In reaching his judgment, Vikram Sachdeva KC declined
to rely upon the GPS data which had been provided from
13 February 2020, showing Mr Cooke’s vehicle travelling
five miles along the A10, past the accident site, stopping
only for a period of three minutes. The data blatantly
contradicted his assertions of having carried out “a
walked scheduled inspection of both the footpath and the
adjacent grass verge” [15]. However, the judge, citing the
decision of the Court of Appeal in Property Alliance
Group v Royal Bank of Scotland plc [2018] EWCA Civ 355,
held that to place any weight on the data as
undermining Mr Cooke’s evidence would “constitute
impermissible non-acceptance of part of a party’s own
witness evidence” [136].

At first instance: common law negligence

With regards to the alternative claim at common law, the
judge found at [140]-[147], that the Defendant was
under no positive obligation to signpost the end of the
shared cycle path; rather, it was implied that the path
was no longer of shared use both by the absence of signs
and by the reduction in the width of the path itself.

The judge also held that had he ruled on contributory
negligence, he would have made a finding of one-third
contributory negligence on the part of the Claimant on
account of his travelling at the “excessive” speed of
10mph when turning off the footway to overtake the
jogger [151].

©TGChambers | Issue 4 | July 2026 | 26

www.tgchambers.com

Return to index



Issues on appeal
The Claimant appealed on two grounds:

1. The learned deputy judge erred in finding that the
Defendant Highway Authority had established the
statutory defence afforded by s. 58 of the
Highways Act 1980.

2. Thelearned deputy judge erred in finding that
there was no common law duty to signpost the
end of the cycle path.

Bean LJ found for the Claimant on the first ground and
therefore did not move on to consider the alternative
common law negligence claim.

On appeal: s.58 defence

The basis of the Defendant’s s.58 defence was that Mr
Cooke had recently walked the route and had not
identified the hole or any danger; however, Mr Cooke did
not address the GPS data contradicting this evidence in
his witness statement, nor did he attend trial. The
learned judge’s findings at first instance were therefore
peculiar for two reasons: first, the weight placed upon
the inspector’s witness statement despite the lacklustre
reason for his not having attended trial, and secondly,
his refusal to place any weight on the objective GPS
evidence which so clearly undermined Mr Cooke’s
evidence regarding the nature of his inspection. Bean LJ
noted that the GPS data recovered from the Highway
Inspector’s car shows that he "drove his vehicle along the
A10 for a period of about ten minutes, during which the
car only stopped once for three minutes" [52], the
“inevitable inference” of which was that the walked
inspection did not take place [53].

In dealing with the issue of whether the Claimant should
have been required to adduce all of Mr Cooke’s witness
statement and whether the Court was bound to take the
evidence at face value, Bean LJ held that although it is a
general evidential rule that a party cannot impugn the
truthfulness of its own witness this does not preclude a
party from challenging evidence by a manner other than
putting all of the other party’s challenged witness
statement into evidence:

“In Property Alliance the issue was whether a party
could put in evidence part of a witness statement
disclosed by the other side, not whether the party
could put part of such a statement to another
witness in cross-examination.” [54].

In light of the obvious issues with Mr Cooke’s signed
statement, Mr Allen-Smith’s evidence had created a
misleading impression as to what Mr Cooke would have
done had the hole been present on 13 February 2020
and the Claimant’s counsel should have been permitted
to put this to Mr Allen-Smith in cross-examination. Bean
LJ found that, in any event, once the witness statement
had been adduced the Court was not required to treat
the witness statement at face value, in fact he found Mr
Cooke’s assertion of undertaking a walking inspection
should have been considered “manifestly incredible” in
light of the GPS evidence to the contrary [59].

Food for thought:

The is the first appellate case concerning liability for
defects in verges and, although the extensive first
instance judgment was, for the most part, overturned
upon the reassessment of the factual evidence by the
Court of Appeal, it remains an important discussion of
relevant legal principles for determining breach of duty
under s.41 of the Highways Act 1980.

As practitioners grapple with the increasing impact of
technology on the factual matrix of their cases, this case
also serves as a reminder of the benefits and pitfalls of
objective, digitally sourced data and the importance of
ensuring that where it is relied upon or adduced it must
be engaged head on lest it prove to be the unravelling of
a witness’ credibility.

By Lucy Stock (incoming tenant)
LucyStock@tgchambers.com
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ROAD TRAFFIC CASES

Back to the classroom: revisiting lessons to be
learned in child pedestrian cases in MW and
EW v Wilkinson [2025] EWHC 2300 (KB)

Ellen Robertson

EllenRobertson@tgchambers.com

In the previous edition of this newsletter, Anthony
Johnson considered what lessons practitioners could
learn from two child pedestrian cases in the High Court -
Gadsby v. Hayes [2024] EWHC 2142 (KC) and Atkinson v.
Kennedy [2024] EWHC (KB). Both claims were dismissed.
In this article, Ellen Robertson revisits those lessons in
the context of MW and EW v Wilkinson [2025] EWHC
2300, a third High Court case in which the child
pedestrian claim was unsuccessful.

Another High Court decision has emphasised the
importance of obtaining contemporaneous evidence
and accounts and carefully weighing all of the available
factual evidence when considering the standard of care
of a reasonably careful driver in child pedestrian cases.

The Facts

The First Claimant, M, and Second Claimant, E, were twins aged five years
and ten months old. On 7 February 2014, both twins had been picked up
from school by their older brother, aged 15. They walked along the
pavement from the entrance of the primary school to a nearby junction, and
stopped to talk with a teacher for five to ten minutes. E remained holding her
older brother’s hand, but M became separated and made his own way across
the junction to the other side of the road. The teacher saw M and said words
to the effect of “look at him!”. M’s older brother called to him to stay where
he was and walked to the junction towards M. M decided to recross the road
and made his way into the carriageway. As he did so, he came into collision
with the driver’s side front bumper of a Ford Ranger pick-up vehicle driven
by the Defendant. The collision occurred at 3.40PM, some 25 minutes after
the end of the school day. The collision caused life-changing injuries to M,
and E alleged psychiatric injuries as a result of witnessing the collision. The
road was subject to a 30mph speed limit, but given the location near the
school an advisory 20mph speed sign was in place, as well as speed bumps
on the road.

The Claimants alleged that the collision was caused by the excessive speed
and lack of observation by the Defendant. The Defendant’s case was that the
speed driven by the Defendant was reasonable in all the circumstances, and
that his view of M was obscured by a parked car. He alleged that M must have
stepped from behind the parked car, leaving the Defendant no opportunity
to see him or take sufficient avoiding action. Given M’s young age, there was
no allegation of contributory negligence.
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The parties were agreed that the matters for the Court to
determine were whether the Defendant drove
negligently, and if so, whether by driving non-
negligently he would have either (a) avoided the
collision entirely or (b) struck M at a lower speed, and if
so, what that speed would have been.

Consideration of the children’s evidence

HHJ Howells, sitting as a Deputy Judge of the High
Court, noted that eleven and a half years had passed
since the collision, and that all witnesses were
attempting to recall a traumatic incident which occurred
in a matter of seconds. She was satisfied that all
witnesses were doing their absolute best to properly
recall the events of that day, and that nobody was
attempting to mislead the Court.

In the case of the older brother and E, they were giving
an account of an incident in which their brother was
very seriously injured, and E was of a very young age.

The older brother was clear in his recollection that he
was looking down at E at the time of the collision. He
confirmed that neither he nor the teacher had expressed
concern or alarm about M being on the other side of the
road.

Given E’s age it was necessary to exercise considerable
caution in assessing her evidence. There was no account
taken from E by the police and her witness statement
was taken over 10 years after the accident. There were
very real inconsistencies between that statement and
the account given to a psychologist a few years
beforehand. The Court therefore considered it likely that
E had replayed the “flashbulb moment” of the collision
on a number of occasions and her memory had been
overwritten, leading to these different accounts of
events. In those circumstances, no reliance could be
placed on E’s evidence.

The Court emphasised the need to exercise care when
assessing the reliability of memories from events which
took place many years ago. It was therefore useful to
look at the accounts recorded by the police in the hours
or days post-accident.

The finding on the Defendant’s speed

Although both parties had obtained expert accident
reconstruction evidence and, more unusually, expert
neurosurgeon evidence addressing causation, the claim,
as in Gadsby, primarily turned on the lay witness
evidence. No witness had actually seen the impact, and
so all lay evidence other than that of the Defendant went
to the surrounding circumstances.

The Court considered the evidence relied upon by the
Claimant. A cyclist travelling behind the Claimant did
not express any concern as to the Defendant’s speed,
and would have been in a very good position to assess
such speed, having just been overtaken by the
Defendant. M’s older brother did not identify hearing
any signs of excessive speed in the Defendant’s vehicle
in his account at the time, and his initial assessment of
speed given to the police was likely to be more accurate
than assessments made a number of years later. The
only witness that made a positive allegation of excessive
speed, Mrs T, had been driving her car in the vicinity of
the location of the collision and gave evidence that had
materially changed over time. Her best evidence must
be that provided to the police the day after the accident,
where she stated that “thinking back.. .the pick-up was
going a bit quick”. That reference appeared to be an
afterthought. The Court noted that Mrs T had accepted
expressing her desire for “justice” for M, which may have
impacted her evidence. Mrs T’s evidence on a critical
point had been elaborated in later statements in a way
that defied credibility and so it was not reliable.

By contrast, although there were certain inconsistencies
in the evidence of the Defendant, those might be
explained in part by his agitation and distress when
giving an account to the police around ten minutes after
the collision. The Court also noted that the Defendant
had not been notified of a claim until six years post-
accident, and that the passage of time was bound to
have affected his recollection. Although he made some
concessions in cross-examination, his evidence had
remained, from minutes after the accident, that he was
not exceeding the advisory 20mph limit, that there were
parked cars in the vicinity, that he came through as he
had the right of way over other cars, that M suddenly
appeared from his offside and ran into him, and that he
had no opportunity to avoid the collision.

The Court found that there was no satisfactory or
persuasive evidence that the Defendant was driving in
excess of 20mph.
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The issue of parked cars

The Court then addressed the Defendant’s allegation
that the Claimant had emerged from behind a parked
car. The Court noted that a great deal of the lay witness
evidence was entirely neutral on whether there were
parked cars at the scene of the collision. M’s older
brother had alleged there was a parked car “well up the
road” but his first mention of this was six years post-
accident and he did not see M on his approach to the
accident.

The only direct evidence on parked vehicles came from
the Defendant and from Mrs T. Both witnesses had
provided accounts which contained inconsistencies over
time, but both had maintained that there were a
number of cars parked on M’s side of the road.
Notwithstanding the concerns expressed in relation to
other aspects of Mrs T’s evidence, her account had
remained unchanged and unshaken on this issue and
corroborated the Defendant’s evidence.

The Court therefore found that there were parked cars
near the point of the collision, and M had emerged from
behind a parked or stationary vehicle. The experts were
agreed that if M had emerged from behind a parked
vehicle, and if the Defendant was found to have been
travelling at 20mph, the Defendant would not have had
time to react and brake to avoid the collision.

The question of appropriate speed

The collision took place in the general vicinity of a
primary school, 25 minutes after the end of the school
day. An advisory speed limit was in place recognising
those risks, and was set at 20mph. The Court was not
satisfied that the Defendant had been able to see M on
the pavement, but even if he had, the Court was not
satisfied that M would have been a cause for concern for
areasonably careful driver. The evidence was that
neither M’s brother nor the teacher were concerned that
M was unaccompanied on the other side of the road. He
was seen to be positioned on the pavement and not on
the kerb threatening to cross, and the cyclist who saw M
did not have any evident concerns. Mrs T had given
differing accounts in relation to M, but did not think he
was going to run out and did not claim to have reduced
her own speed to below 20mph.

On balance, there was insufficient evidence to conclude
that M’s presence was a hazard such that the reasonably
careful driver would take avoiding action. It was not
reasonable to expect a careful driver to significantly
reduce their speed simply because they see an
unaccompanied young child on the pavement. The
Court was assisted by the guidance on child pedestrian
cases as summarised in Gadsby v Hayes.

The Court therefore dismissed the claim. Given the
findings, much of the expert evidence was no longer
relevant, but the Court did comment on it for
completeness (addressed below when considering
useful lessons).

Lessons for practitioners

Anthony Johnson’s previous article identified several
key lessons to take away from Gadsby v Hayes and
Atkinson v Kennedy. The judgment in MW and EW only
serves to reinforce the importance of those seven
lessons in child pedestrian cases:

1. Considering your battleground: some cases of this
nature will turn on lay evidence and others on the
expert evidence. In MW, the Court was primarily
assisted by the lay evidence. Consideration of this
question at an earlier stage, and the limitations of
the lay evidence on aspects of both parties’ cases,
will always be vital.

2. Making sure the accident reconstruction expert
has dealt with every possible finding of fact: this
lesson was apparently not heeded in MWW. The joint
statement had agreed various positions on the
basis of the Defendant travelling at 20mph.
However, just prior to giving evidence, the
Claimant’s expert presented an A4 sheet of paper
with reworked calculations on the basis of different
speeds, which resulted in the loss of half a day of
trial for the formulation of a further joint statement.

3. Reminding expert witnesses not to focus on pet
theories: again, a lesson apparently not heeded in
MW. The Claimants’ expert was criticised for his
failure in his report to deal with scenarios in which
the Defendant was not negligent. His explanation -
that he was dealing only with scenarios where the
accident could be avoided - was described as
“troubling” by the Court as it suggested he was
seeking to build a case for the Claimants. The Court
noted that it would have preferred the Defendant’s
accident reconstruction expert, as his evidence was
appropriate and careful with sensible concessions.
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Analysing witness evidence with a focus on
independence and contemporaneity: the Court
unsurprisingly noted the value of the early police
reports, given the time that had passed. The
question of independence went beyond familial
relationships and friendships, given the Court’s
rejection of Mrs T’s evidence on speed in
circumstances where her accounts had shifted and
she had expressed a desire for M to receive “justice”.

Take proofs at the earliest opportunity: the Court
made reference to the passage of time between the
accident and the statements of witnesses in MW,
instead placing focus on the accounts given to the
police. The older brother’s statements were taken
six and ten years post-accident, E’s statement was
taken ten years post-accident, and the independent
witnesses relied on by the Claimant all gave
statements two to four years after the accident.

Heightened caution does not mean a crawling
speed: The Court in Gadsby held that a pedestrian
crossing required heightened caution from a driver,
but this did not effectively require a crawling speed.
Similarly in MW the Court noted the dangers of a
school area with children around and the
unpredictability of children generally but held an
unaccompanied child of five on the pavement who
was not showing any signs of crossing did not
warrant a reduction below the advisory speed of
20mph.

General plausibility: MV also serves as a reminder
to consider the general plausibility of the accounts
at an early stage. An example of this was the weight
placed by the Court on the fact that the school
teacher speaking to M’s brother and to E did not
express any concern regarding M stood at the side
of the road, and the cyclist being overtaken by the
Defendant had proceeded to look down and take
out a lighter, again not suggesting any particular
concern about M’s position.

A further eighth lesson from MWW: gather evidence
before it is too late! Evidence of the Defendant’s
interview under caution in MW/ was not retained by
the police, and so his account in oral evidence that
he had told the police certain things which were not
recorded in the police notebook could not be tested
against the record of that interview. The Court
noted this may have been due to the evidence not
being requested until over six years post-accident.

By Ellen Robertson
EllenRobertson@tgchambers.com
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QUANTUM UPDATES

Years Lost, but a Claim Gained: The Supreme
Court allows children to obtain damages for the
years they will no longer live as a consequence
of a defendant’s negligence: CCC v Sheffield
Teaching Hospitals NHS Foundation Trust [2026]

UKSC 5

Lionel Stride

LionelStride@tgchambers.com

If a defendant’s negligence shortens a young child’s life
expectancy, can they recover pecuniary damages
during their “lost years”? In the landmark judgment,
CCC v Sheffield Teaching Hospitals NHS Foundation Trust
[2026] UKSC 5, the Supreme Court answered in the
affirmative, overruling at least 40 years of precedent
which had effectively restricted ‘lost years’ claims to
adolescent and/or adult claimants. In so doing, the SC
has brought clarity and consistency to compensation
for severe injury caused by negligence. It is notable,
however, not merely for what it resolves in practice, but
for what it queries, or reserves judgment on, in
principle: the conceptual foundation for compensating
loss which in a strict sense will never be ‘realised’
because it corresponds to years that the claimant -
child or adult alike - will regrettably not live long
enough to experience.

Background to the Case

As aresult of the defendant NHS Trust’s admitted clinical negligence, the
claimant (aged 8) was born with a severe brain injury caused by hypoxia and
had an (agreed) life expectancy of only 29 years. The parties also agreed that
but for the negligence, she would have had a normal life expectancy, gained
GCSEs, further qualifications, paid employment and some form of pension.

At first instance, following Croke v Wiseman [1982] 1 WLR 71 (CA), Ritchie J
awarded damages for her loss of earnings up to, but not beyond, age 29 on
the basis that infants and young children could not recover for their “lost
years”.

Recognising, however, that Croke sat uneasily with the earlier House of Lords
authorities - Pickett v British Rail Engineering Ltd [1980] AC 136 and Gammell
v Wilson [1982] AC 27 - Ritchie J granted a certificate for a leapfrog appeal to
the SC to determine the correctness of Croke.
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The Legal Landscape before the Supreme
Court

In Pickett, the HL held that pecuniary losses during years
a claimant would no longer live because of a
defendant’s negligence were recoverable; tort principles
justified compensation for the non-receipt of a revenue
stream which would otherwise have accrued in future,
or, for an immediate diminution in earning potential
crystallised at the point of negligence.

Gammell confirmed a claimant’s entitlement to
damages for their ‘lost years’ as their own loss, with the
value of the claim to be determined via ordinary
principles and practices of proving loss of earnings.
Croke, however, confined Pickett/Gammell to their adult
claimant fact-pattern, with Griffiths LJ finding that
where, as in Croke, the claimant was a young child, lost
years damages were not recoverable on the basis that
children who were catastrophically injured had no
dependents in need of financial support after the
claimant’s early death.

Prior to CCC, tension therefore existed, as recognised in
Whipps Cross University Hospital NHS Trust v Igbal [2007]
EWCA Civ 1190, between the importance of the principle
of compensation in Pickett and Gammell and the
practical consequence of Croke, which rendered
entitlement to a lost years claim dependent upon age.

The Supreme Court’s Judgment

By a 4:1 majority (Lady Rose dissenting), the SC
overruled Croke, finding that it was inconsistent with
Pickett and Gammell and allowing the claimant who
was injured at birth to recover for loss of earnings in the
lost years.

The quantification of that loss on the factual evidence
was remitted to Ritchie J to decide.

The majority’s reasoning is contained in the three
separate judgments of Lord Reed, Lord Burrows and
Lord Stephens, whose essential conclusions are as
follows: -

1. The general principle of placing a claimant in the
position that s/he would have been had the tort
not occurred is paramount and not displaced by a
claimant’s age [57-58]. An age-based bar to
recovery would contradict the 100%
compensatory principle.

2. Theright to compensation for earnings which
would have been received but for the shortened
life expectancy does not depend upon the
existence of dependants [49]; it is the claimant’s
own loss. The ‘social policy’ justification for the
decision in Croke that an infant or young child
would never have dependants was expressly
rejected in Pickett.

3. The practical challenges of assessing a child’s ‘but
for earnings’ are not insurmountable; courts
routinely assess projected future earnings in cases
involving children [58], [150], [154]. In CCC itself,
the parties agreed the claimant’s projected loss of
earnings, for the ages of 18-29 (i.e., her adult
lifespan).

Modern statistical tools, including the Ogden Tables
for multipliers and the Annual Survey of Hours and
Earnings (ASHE) for multiplicand averages, have
significantly reduced the evidential difficulties that
perturbed the Court of Appeal 44 years ago in Croke
[114]. If a claim is entirely fanciful or speculative,
the courts apply a de minimis cut-off.

The assessment of lost years damages in CCC was
not considered too speculative; there was evidence
of the occupations of the claimant’s mother and
aunts, that the claimant came from a very hard-
working family background, and that the claimant’s
brother was doing well academically, planned to
remain in the sixth form at school and hoped to
read law at university.

4. Inrespect of deductions for living expenses, there
was no reason why the approach taken in adult
cases (using a conventional percentage deduction
of 50%) could not be adopted for child claimants,
even where there is no evidence as to the
spending habits of the young children. Uncertainty
should not lead a court to make “inappropriately
parsimonious awards” (Lord Stephens, [162]) but if
the degree of uncertainty is especially high, a court
would be “entitled to decide that it has no real
alternative than to take a broad-brush approach”
per Lord Burrows (as in a Smith v Manchester or
Blamire award) [122].

It follows that, having removed the categorical bar on
children claiming for lost years, such claims should now
routinely be included in schedules of loss. Efforts should
be concentrated on proving not whether claimants are
entitled to this head of loss, but what constitutes
persuasive evidence and how much is a reasonable sum.
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If the case is not settled, practitioners should follow
closely the remitted hearing before Ritchie J for
guidance as to how a judge is likely to approach
earnings quantification and the suitable deduction
percentage for expenses in child claimant cases.

Lady Rose’s Dissent

Notably, Lady Rose would have upheld Croke and
confined the young claimant’s recovery to lifetime
earnings for the following reasons:

1. Thedistinction between adult and children cases
was justified; in the former, the Court has evidence
of a claimant’s individual abilities, capacity,
circumstances and employment history to aid
modelling of loss of future earnings whereas in the
latter, the Court relies exclusively on assumptions,
using factors such as gender or family background
as a proxy. Relying on average earnings figures risks
unfairness to defendants [192]. Further, the Ogden
Tables can assist with multipliers but not with
multiplicands (i.e., a claimant’s projected annual
earnings) [193-197]. In her view, lost years claims
contravene tort law’s individualised, evidence-based
assessment of loss [164-167].

2. The policy reasons for awarding damages during a
claimant’s years of life (in CCC, up to 29 years) did
not apply to awards when the claimant will no
longer be alive to incur such losses [202-204]. The
line drawn by Croke was proportionate and
justified.

Outistanding Questions

Sheffield Teaching Hospital did not ask the SC to
overrule the House of Lords authorities legitimising lost
years claims. The judgment of the Supreme Court was
necessarily confined to the narrow framing of the
dispute by the parties.

Lord Burrows’ commentary reveals that, whilst one
source of unease has been resolved (the discord
between Pickett / Gammell and Croke), another remains:
how is the general tortious principle that a claimant
cannot suffer loss after death be reconciled with a lost
years claim on behalf of adults and children alike? Do
they compensate for the denial of ‘but for’ future income
caused by the negligence, or, are they founded on the

basis that a human’s lifetime earning capacity (or ability
to provide services) is a capital asset that diminishes at
the immediate point of injury? [43-45], [55]. Both, or
either, conceptual foundations are canvassed without
conclusion in Pickett. The former approach i.e.,
designating lost years claims as analogous to a
conventional award of future earnings, is logically
flawed in that a person who has died will not benefit
from lost earnings [145], [149]. The latter
conceptualisation, however, faces moral challenges as it
commodifies people, or life, into capital [147].

Lord Burrows thus questions whether “there is any
convincing justification for treating a lost years award as
compensating a pecuniary loss of the injured claim.”
[145].

He encapsulated, ““.. | am of the view that a
reconsideration of Pickett and Gammell is called for. ... it
is to be hoped that, following on this decision, there will
be an opportunity in a future case to

consider Pickett afresh with a seven-person court and full
submission on its merits and demerits. ...” [144].

The SC has therefore tacitly invited future legal
challenges so that it can consider both (i) the juridical
basis for lost years claims which “would be desirable to
clarify” (Lord Reed, [5]) and (ii) the scope of lost years
claims, including whether services or losses other than
earnings, are recoverable in the period of life lost. If the
capital asset theory is preferred, any loss (not just
earning capacity) must be capable of being
characterised as

Ultimately, the law on lost years has become more
inclusive since CCC but is far from settled, or certain. It
remains to be seen whether, given the dicta of several SC
judges, lost years claims may be extinguished entirely in
future or expanded even beyond earnings claims. Just
as the development of the Ogden Tables and ONS data/
ASHE tables factored into the ratio of CCC, a future SC’s
legal analysis is likely also to be impacted by further
advancements in the availability of data and data
science’s insights.

By Lionel Stride
LionelStride@tgchambers.com
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QUANTUM UPDATES

Deputyship Fees for Protected Beneficiaries
in Fatal Claims are Recoverable, Rules the
High Court in Burgess v Sikorski [2026]

EWHC 1245 (KB)

James Arney KC
JamesArney@tgchambers.com

The High Court has held, for the first time, that
professional deputyship fees for protected beneficiaries
are recoverable as damages under the Fatal Accidents
Act 1976 where they are a necessary corollary of
replacing the deceased's services. This article analyses
the court’s reasoning in detail and discusses the
potential ramifications of this judgment. It also
identifies useful lessons for experts seeking to ensure
that their evidence withstands scrutiny at trial and
discusses the court's unusual approach to the
quantification of care claims.

Facts

This case related to a fatal accident claim brought by the estate of Mrs
Griffiths who was 53 years old when she was killed in a car-pedestrian road
traffic accident. Her dependents included her husband lan and their two
adult children, Aaron and Matthew (aged 30 and 28). Both of Mrs Griffiths’
sons have moderate learning disabilities, including limited understanding of
financial matters, communication difficulties, reduced independence and
prolonged periods of unemployment. Aaron also suffers from epilepsy which
is reasonably well-controlled but still causes a dozen seizures per year and
necessitates greater supervision for activities of daily living, communication
support, help with reading and financial decision-making, and assistance
managing his medication. COP 3 assessments indicated that both of Mrs
Griffiths’ sons lacked capacity and the deputyship experts agreed that
professional, rather than lay, deputies would be required.

This claim was heard by Deputy High Court Judge Aidan Eardley KC and the
judgment is notable for two reasons - firstly, it established a novel principle
that professional deputyship fees for protected parties are recoverable as
damages under the Fatal Accidents Act 1976 (“the FAA”); and secondly, its
approach to the quantification of loss of services and interesting comments
on good practices for care experts. Each will be discussed in turn.

Deputyship costs

The Claimant submitted that as Mrs Griffiths’ sons are “protected
beneficiaries” for the purposes of CPR Part 21 and their respective awards
will amount to more than £100,000 (CPR 21.11(9)), professional deputy fees
should be awarded. This was opposed by the Defendant for the following
reasons [125]:
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i.  Damages under the FAA are sui generis and
confined to the wording of the Act and the case
law’s interpretation of it;

ii. The case law states that the only damage
recoverable is “the loss of a benefit in money or
money’s worth, which if the deceased had survived,
would have accrued to a person within the defined
relationship to the deceased”;

iii. The cost of appointing a deputy to administer a
court award does not represent a benefit that Mrs
Griffiths would have otherwise conferred on her
dependants - such cost flows from her death, not
the loss of her services;

iv. Forthe same reasons, a dependant cannot be
compensated for loss of earnings occurring as a
result of the death of the deceased; and

v. Ananalogous head of loss - the cost of obtaining a
court resolution to ensure that a court award is not
subject to taxation abroad - was rejected in Chouza
v Martins [2021] EWHC 1669 (QB) because it did not
represent the loss of a future financial benefit.

The Decision

Deputy High Court Judge Eardley KC first noted that the
recoverability of deputy fees is a novel point that had
not been considered previously by the courts. The judge
accepted the Defendant’s points in relation to the
principles behind FAA claims but nevertheless allowed
the award of professional deputy fees for the following
reasons:

i.  The court must give “full compensation” for the loss
of the benefit of Mrs Griffiths’ contribution to her
dependants in domestic assistance and care
[127(1)];

ii. When deciding what “full compensation” means,
the court must “take a realistic view of what sum is
needed to replace, in practical terms, the identified
services that the deceased would otherwise have
been providing” [127(2)];

iii. The parties agreed that case management costs are
recoverable because they are ancillary to the
provision of a support worker to replace Mrs
Griffiths’ lost services, even though the case
managers do not themselves provide that
replacement care. Such fees are awarded because
they are a “necessary corollary” of ensuring that the
sums awarded for a support worker are spent to
best replace Mrs Griffiths’ lost services [127(2)];

iv. Professional deputy fees are not “categorically
different” from case management fees as in order
to apply their awards to replace their mother’s lost
assistance, Mrs Grifiths’ sons would need to engage
the services of a deputy [127(3)];

v. “Full compensation” for the loss of services
therefore includes “the costs of allowing
dependants to make effective use of funds intended
to finance replacement services”. Deputy fees are a
“necessary corollary”, so they should be regarded
as “part and parcel of the sum required to give full
compensation for the loss of pecuniary benefit that is
provided for by FAA s3”[127(3)]; and

vi. Thejudge distinguished Chouza on its facts, noting
that it was unclear how close the analogy really was
as the judgment did not state whether the Spanish
court resolution was required in relation to the
dependency award specifically or to some other
element of the claim, and that the reasoning given
was brief and did not engage with the “necessary
corollary” argument.

Deputy High Court Judge Eardley KC made deputyship
awards of £227,566 for Aaron and £186,525 for Matthew
[132]. The deputyship experts had agreed two
alternative sets of figures, depending on which side’s
case on past and future services dependency succeeded.
Because the actual award fell between the two scenarios
- well above the Defendant’s figures but far short of the
Claimant’s - the judge adopted a hybrid approach: he
awarded the Defendant’s figures for one-off set-up costs
and the management fees for years one and two (since
these did not vary greatly between the scenarios), but
apportioned the management fees for year three and
continuing on a pro rata basis, reflecting where the
award fell between the two scenarios [128-132].

The judge also rejected the Defendant’s submission that
deputyship fees should be capped by reference to a
fixed percentage (in this case, 30%) of the fund to be
administered in order to render the deputyship fees
award proportionate. The Defendant relied upon ABC v
DFT (unreported, 28 February 2018, HHJ Yelton). Judge
Eardley KC did not accept that a general rule of this kind
exists, and noted that the parties’ experts had agreed
the underlying figures for both scenarios without raising
any concern about disproportionality [136].
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Potential Appeal

The judge granted permission to appeal on the issue of
deputy fees, given the lack of authorities on this point.
Given the jJudgment was only passed on 26 May 2026, it
was not yet known at the time of writing if the
Defendant had made a formal application to appeal.

Comments

Firstly, this was a significant decision that established a
new principle of law and has the potential to change the
landscape of fatal accident claims, likely increasing the
quantum of awards in this area, and significantly so in
some cases. This is illustrated by the fact that
deputyship fees amounted to £227,566 and £186,525 for
Aaron and Matthew respectively, which comprised
around 1/3 of their entire awards.

Awards for protected beneficiaries who either lack
capacity or are underage will frequently exceed
£100,000. The most obvious example is where, as in
Burgess, the deceased’s dependants lack capacity and
have significant care needs. The position becomes more
complicated where the deceased was a high earner who
left behind children who were very young at the date of
death, or who have care needs now but will gain
capacity on reaching majority. In such cases, whether
the awards for the children exceed £100,000 will depend
on how the total damages are apportioned between the
children and a surviving parent who will be responsible
for meeting their care needs.

In Burgess, the judge decided to apportion the damages
for Mrs Griffiths’ children directly to them instead of
ordering that the bulk be awarded to their father, as the
Defendant contended [121]. First, the assumption
underpinning the Defendant’s position was that their
father would provide the bulk of services going forward
on a gratuitous basis and the judge rejected that when
awarding ongoing services on a commercial basis.
Secondly, there were practical concerns that Mr Griffiths’
husband could fail to make provision for his children in
his will, and they would need to seek a declaration of
trust in order to access their damages. [121]

These reasons are likely to be available in other cases,
although the outcome will always be fact-specific, and
claimants will still need to persuade the court both that
their loss-of-services damages should be apportioned
directly to them and that this crosses the £100,000
threshold. Accordingly, arguments about the
apportionment of damages in fatal claims may take on
greater significance going forward.

Finally, practitioners should note that the judge
recognised that this decision is “in tension” with the
decision of Spencer J in Chouza v Martins. Applying what
seems to be the judge’s newly developed test, as
outlined at point (v) above, Chouza may potentially be
incorrectly decided. Depending on the details of the
court resolution sought by the Claimant in that case
(which the judge rightfully pointed out is not
particularised), taking an action that is required to
optimise tax liability on a court award could be seen as
allowing the dependants to “make effective use of funds
intended to finance replacement services” or what is
needed “in practical terms”, to replace the deceased’s
services. Without tax optimisation, the dependants in
Chouza would arguably have received a sum lower than
full compensation. The claimant in that case would,
however, still have been hard pressed to show that
obtaining the Spanish court resolution was a “necessary
corollary” or “part and parcel of the sum required to give
full compensation” - this is unlikely to be found as
readily necessary as the appointment of a deputy, which
is mandated by the CPR for a protected party.

Similar arguments are likely to be advanced if the
Defendant appeals this decision, and in the meantime,
practitioners should note that the status of Chouza v
Martins could be called into question.
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Care evidence

There two other notable points arising from the
judgment in relation to the care evidence.

1. Best practice for experts

The judge preferred the Defendant’s care evidence by Ms
Phillips in respect of past loss of services, awarding 26
hours of lost services per week [64] - closer to the
Defendant’s contended 20 hours per week instead of the
Claimant’s contended 38 hours per week. The judge’s
comments about the Claimant’s care evidence by Mrs
Aitken are insightful and can help experts and
practitioners alike to ensure experts’ evidence
withstands scrutiny at trial:

a) Ms Phillips was said to have been more responsive
to factual evidence as it emerged at trial, being
willing to revise her opinion in light of what the
factual witnesses said. By contrast, Mrs Aitken
typically repeated the information in her report and
generally did not express views on the factual
evidence as it had emerged [18(5)];

The court’s task in fatal accident claims is to
determine what services the deceased would have
provided but for her death, and calculate how those
are best replaced. The judge found Mrs Aitken’s
approach unhelpful in undertaking this task as she
predominantly took a “needs first” approach,
determining first what needs the sons had, and then
how these are best met [18(4)];

c) Ms Phillips had greater professional experience
working with adults, whereas Mrs Aitken’s career
had predominantly been concerned working with
children [18(1)];

Ms Phillips was prepared to make concessions or
recognise when there is a range of reasonable
opinion on any given topic, which the judge said
“increased [his] faith in the reasonableness of her
approach overall” [18(6)];

&

&

2. The Court’s Approach to Quantifying Care Claims

Also notable was the court’s acceptance of Mrs Aitken’s,
“more sophisticated (or as the case may be,
complicated)” approach to calculating the annual cost of
replacing Mrs Griffiths’ domestic services on a
commercial basis [101]. This involved adding an initial
agency introduction fee and various recurring costs of
employing domestic help (such as pension
contributions, payroll assistance, insurance etc) to an
hourly rate of £18 per hour, and applying it for 57 weeks
per year (to reflect periods of sickness absence, which
the court replaced with 55 weeks per year as Mrs
Griffiths herself would have been unwell) [102]. This
contrasted with Ms Phillips’ simpler approach of
multiplying the hourly rate by 52 weeks per year, which
the judge rejected as insufficiently nuanced.

Comments

This case is a useful reminder of how important it is for
care experts to attend trial and engage with the lay
evidence as it unfolds, rather than relying solely on the
information ascertained in the process of preparing their
report. This could be relevant to budgeting assumptions
as to the number of days that experts should attend

trial.

By James Arney KC
JamesArney@tgchambers.com
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QUANTUM UPDATES

"Double Death” situation and the loss of an
opportunity to bring claims for bereavement
damages and for loss of services: Keating v (1)
Abdisalan & (2) Aviva Insurance Ltd [2025]

EWHC 1926 (KB)

Anthony Lenanton
AnthonylLenanton@tgchambers.com

Background

This claim arose out of a fatal road traffic accident on 20 February 2022 in
which two pedestrians who were husband and wife, Mr and Mrs Birtles, were
struck by a car driven by an uninsured driver. Mrs Birtles died immediately
and Mr Birtles died some 12 days later having never regained consciousness.

The couple had an adult daughter. A claim was brought by the executor of
the estate of the husband and wife for the benefit of their daughter under
the Fatal Accidents Act 1976 (‘the 1976 Act’) and on behalf of each estate
under the Law Reform (Miscellaneous Provisions) Act 1934 (‘the 1934 Act’).

The Second Defendant, the Road Traffic Act insurer, applied to strike out two
aspects of the claim brought by the Claimant:

a. First, a claim for bereavement damages (fixed at £15,120).

b. Second, a claim for £538,485 for the loss of the services that Mrs Birtles
would have provided to Mr Birtles had she not died (represented by the
cost of employing a housekeeper for the period during which Mrs Birtles
would have lived).

The Claimant contended that both of these claims had passed to Mr Birtles’
estate by operation of section 1 of the 1934 Act because they were vested in
Mr Birtles at the point of his death.

Bereavement damages claim

The Claimant’s case was that had Mr Birtles survived he would have brought
a claim for bereavement damages in respect of his wife’s death. The
Claimant therefore sought to advance a common law claim for loss of the
opportunity to claim bereavement damages.

The Second Defendant argued that the bereavement award claim was
prohibited by section 1(1A) of the 1934 Act because that section operates as
an exception to the general rule (set out in section 1 of the 1934 Act) that a
cause of action vested in the deceased at the point of death will pass to his
estate.

HHJ Bird accepted the Second Defendant’s argument and held that, while
Mr Birtles had such a claim at the point of his death, the effect of section
1(1A) of the 1934 Act was that the claim was extinguished at Mr Birtles’ death
and did not pass to his estate. This head of loss was therefore struck out.
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Loss of services claim

The key point here was that the claim for dependency
was notional rather than actual: at the point he died, Mr
Birtles had suffered no dependency loss.

The Claimant’s case was based on the decision of the
Court of Appeal in Haxton v Philips Electronics UK Limited
[2014] 1 WLR 2721.

In Haxton, the husband died because of negligent
exposure to asbestos. Three years later his wife was
diagnosed with mesothelioma as a result of contact with
his work clothes. The wife issued two claims. In the first,
which followed her diagnosis, she claimed damages as a
dependent of her husband. Her dependency claim was
limited to 0.7 years because, as a result of the
mesothelioma, that was her agreed life expectancy. She
issued a second claim, this time in her own right for
damages for personal injury suffered by her as a result of
the Defendant’s negligence, this time claiming damages
for the diminution in value of her dependency claim. The
Court of Appeal held there was no reason why the
diminution in value of the right to recover for loss of
dependency could not be recovered as a head of loss.

In the present case, in reliance on Haxton, the Claimant
argued that the only reason that Mr Birtles was unable to
pursue the future dependency claim was that he had
died and that was as a result of the Defendant’s
negligence so the Defendant should not get a windfall
from it.

HHJ Bird rejected the Claimant’s arguments. He found
that no claim for lost services was vested in Mr Birtles
when he died. He distinguished the present case from
Haxton. In Haxton, Mrs Haxton’s loss was suffered when
she was awarded dependency damages based on
reduced life expectancy in her first claim. By the time she
made her second claim her loss was clear and in the past
and so she was entitled to claim a top up of the award
she had already received.

Comment

The Claimant’s argument about loss of services was
novel but ultimately foundered on the fact that no such
action had ever vested in Mr Birtles so the action did not
pass to Mr Birtles’ estate and thus could not found a
claim by the Claimant. Unlike the wife in Haxton, Mr
Birtles’ claim was based on losses he was yet to suffer.
The true consequence of Mr Birtles’ death was that he
had no opportunity to suffer the loss for which damages
were claimed. It would be wrong to compensate Mr
Birtles’ estate for a loss which he did not in fact suffer.
There was no “diminishment” of his loss as there was in
Haxton.

By Anthony Lenanton
AnthonylLenanton@tgchambers.com
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QUANTUM UPDATES

An Elective Amputation was Deemed
Novus Actus Interveniens: Haley v
Newcold Ltd [2025] EWCC 57

James Arney KC
JamesArney@tgchambers.com

This claim related to a workplace accident, in which the
Claimant suffered a serious crush injury to his right foot.
Almost five years later, the Claimant underwent an
elective below-knee amputation, which he alleged was
necessary due to the injuries he suffered from the
accident; the Defendant disputed this. HHJ Walsh was
asked to determine, as a preliminary issue, whether the
amputation was caused by the workplace accident. He
held that it was not, because the Claimant had been
dishonest to the court and to his treating team about
his true level of pain and function.

Relevant Facts

This claim arose out of a workplace accident in March 2019, in which the
Claimant, Aaron Haley, was struck by a forklift truck and suffered a serious
crush injury to his right foot, causing significant degloving and a burst
fracture to the calcaneus. Following discharge from the hospital, the
Claimant’s foot was placed in a walker boot, and he commenced a course of
physiotherapy. By the time that he finished a course of physiotherapy, nearly
one year following the accident, the orthopaedic surgery experts considered
that he was recovering as expected, if not better. Around 8 months after the
injury, the Claimant was playing “walking football” and around 11 months
after the injury, he was noted by the physiotherapist to be weight-bearing,
mobile, walking unaided and without a limp. At this point, the 5-10% risk of
amputation the Claimant originally had after his injuries seemed to have
decreased, and amputation appeared highly unlikely.

The Claimant, however, averred that he then deteriorated and, as time went
on, the extent and frequency of the pain in his foot became so unbearable
that he required a below-knee amputation. The Claimant accepted in oral
evidence that he had instigated the process himself, having carried out his
own research, and that it was he who first raised the question of amputation
with his treating clinicians.

The amputation was due to take place on 13 March 2024. Two weeks prior to
this date, the Defendant served surveillance footage and an orthopaedic
surgery report from its expert, Mr Simmons. The Defendant argued that this
evidence showed the Claimant’s true level of function to be considerably
higher than he had disclosed and asked for it to be shown to the Claimant’s
treating team and for the amputation to be delayed pending that review.
The Claimant refused both requests and went ahead with the amputation as
planned.
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The Defendant’s case at trial was that the totality of the
evidence demonstrated that the Claimant’s condition
did not justify his decision to amputate, such that there
was no causative link between the accident and the
amputation. Importantly, the Defendant did not allege
that the Claimant’s medical treatment had been
negligent, and this was not an issue explored in evidence
at trial.

The Decision

The judge held that, although the accident was a ‘but
for’ cause of the amputation, the evidence showed that
the Claimant had been effectively functioning normally
in the period leading up to it. His level of pain and
function was, therefore, not the true cause of the
amputation. His decision to proceed with it instead
amounted to a deliberate novus actus interveniens,
which broke the chain of causation and eclipsed the
Defendant’s negligence as the effective cause [388-390].

The Claimant’s credibility

Although there was some evidence supporting the
Claimant’s account, the judge found the evidence
pointing the other way to be overwhelming, and
concluded that the Claimant was not a credible or
reliable witness, having been dishonest about a number
of matters relevant to his claim [114]:

(i) The Claimant asserted that he had been dismissed
from his job at Morrisons because constant pain
from his injury made him irritable and “difficult”,
when the documentary evidence showed that his
dismissal was in fact due to an unrelated matter
[86];

(ii) Surveillance footage taken ten weeks before the
amputation showed the Claimant walking
normally and casually, including with his hands in
his pockets. The court rejected his explanation
that this was to hold up loose trousers, since the
same footage showed him walking in the same
manner with his hands out of his pockets [90];

(iii) The court accepted the Defendant’s expert’s
evidence that the Claimant had refused to allow
examination of his hindfoot, subtalar joint and
midfoot [96] — contradicting the Claimant’s own
account that the expert had “twisted and yanked”
his foot, causing him great pain (a claim further
undermined by footage showing him walking
without a crutch the next day) [99];

(iv) The Claimant gave contradicting and misleading
accounts of his symptoms in applications for
Personal Independence Payment (PIP) and
Industrial Injuries Disablement Benefit (1IDB),
submitted within a month of each other [102-112].

The Claimant was not assisted by the rest of his
evidence. HHJ Walsh criticised the Claimant’s parents
and aunt for tending to speculate about matters they
had no direct knowledge of. The judge also stated that
as the family’s accounts were reliant upon the
Claimant’s account of his pain and level of function, and
as the court had reservations about the Claimant’s
reliability, limited weight could be placed on the family
members’ accounts. The Claimant’s orthopaedic surgery
expert, Prof Harris, also came under fire for reasons
outlined below.

Surveillance footage

The surveillance footage was also highly damaging to
the Claimant’s case.

(i) HHJ Walsh accepted the evidence of the
Defendant’s expert, Mr Simmons, that the footage
showed the Claimant walking without a limp,
using his crutch in an unusual manner, putting
weight through the injured foot when climbing
stairs, and displaying a heel-strike and “waddling”
gait inconsistent with someone in “unbearable
pain” [264-5, 270, 274, 279];

(ii) Atno point was the Claimant captured using a
crutch, aside from the day that he attended a
medico-legal appointment with Mr Simmons [91];

(iii) On a previous date when the Claimant was meant
to have an appointment with Mr Simmons, the
Claimant is seen carrying a crutch to his car
without using it, and then abandoning the crutch
after finding out that the appointment was
cancelled [285-7];

(iv) The Claimant attempted to explain that the
surveillance was only taken on his “good days”
but HHJ Walsh found it implausible that on his
good days the level of pain was so low that he
didn’t need a crutch [295] and that on every single
day he was surveilled, aside from the day of the
appointment, his pain level was such that he got
out of the house but didn’t need to use a crutch
[375].
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The Claimant’s sporting activities

The Claimant also continued to take part in a number of
activities that required him to be on his feet such as
bowling, crazy golf, snooker, darts and Airsoft - he
undertook the latter two particularly frequently. HHJ
Walsh stated that “none of this fits well” with someone
experiencing ongoing “unbearable pain” [305].

Both experts agreed that Airsoft, in particular, was an
unusual hobby for someone considering amputation
[300]. Airsoft is a physical combat simulation game in
which players are temporarily eliminated when struck
by pellets fired from replica firearms. At the venue the
Claimant attended, this involved fast movement from
room to room, quick pivoting and turning, and moving
"out of the way of flying bullets," for sessions lasting up to
four hours, which the Claimant did on a weekly basis
right up to within a fortnight of his amputation.

HHJ Walsh was concerned that the Claimant did not tell
his treating surgeons that he was involved in Airsoft as
“they did not have the full picture” [315]. This is
particularly significant as the Claimant was the driver
behind exploring the option of amputation [381]. The
judge also considered it significant that the Claimant
had gone without analgesic medication for a long period
of time despite his claimed level of pain [336].

Orthopaedic surgery evidence

The judge made several criticisms of the Claimant’s
expert, Prof Harris, that practitioners and medico-legal
experts might do well to note:

First, Prof Harris changed his opinion during cross-
examination about the risk that the Claimant would
need to undergo an amputation following his injuries
twice - from the 10% stated in his report and the joint
statement, to 10-15%, and then to “higher than 15%” -
based on an unrecorded conversation with a colleague
over coffee. HHJ Walsh found that there was no good
reason for this change of opinion and noted that if the
situation was as Prof Harris described, Prof Harris
should have notified the other expert and parties
immediately of the change of opinion and explained
why the opinion changed, as his duties require [152]. It is
worth noting that Mr Simmons was also faulted for
changing his opinion as to the risk of amputation after
reading a new study and then failing to produce the
literature in question [181-185].

Secondly, Prof Harris was also criticised for a rather
“loose approach” to his expert evidence [174]. HHJ
Walsh had highlighted that Prof Harris did not descend
into remotely the same level of detail as Mr Simmons
when analysing the surveillance footage [165] and failed
to measure the Claimant’s calves, despite accepting this
was a useful indicator and Mr Simmons taking this
measurement and finding equal-sized calves [172].

Finally, Prof Harris admitted in cross-examination that
he noticed “potential red flags” such as the Claimant
playing darts that involved a lot of standing,
participating in Airsoft and refusing to even try a hot
water bottle to relieve pain. Prof Harris considered that
these only warranted a discussion with the
rehabilitation consultants (which never, in fact, took
place). HHJ Walsh found this “less than convincing”
[159].

Overall, HHJ Walsh considered that Prof Harris had
demonstrated a “closed mindedness towards his
evidence and seemed somewhat determined to hold on to
his opinion that the amputation was “reasonable”” -
although the judge was careful to clarify that he was did
not think that Prof Harris was a partisan witness [175-6],
simply an “expert witness who was not particularly open
to reconsidering his opinion” [178].

Comments

This decision turned heavily on its own unusual facts.
Essentially, this was a dishonest Claimant whose
account was contradicted by an overwhelming body of
evidence. Practitioners should be cautious about
treating this outcome as a template for the court’s
findings on causation of amputations more generally.

The case also raises an obvious question: why would a
claimant, on this analysis, choose to undergo an
amputation he did not need? The judge declined to
make any finding as to the Claimant’s motivation,
holding that none was necessary. What mattered was
simply whether the amputation was, in law, caused by
the Defendant’s negligence and once the judge found
that it was not, the Defendant could not be held liable
for the consequences of the Claimant’s own choice,
whatever his reasons for making it [392-394].

This judgment is nonetheless a useful - and relatively
rare - illustration of how the doctrine of novus actus
interveniens can operate outside the context of
negligent medical treatment.
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The judge’s comments about the orthopaedic experts
also provided useful learning points for medico-legal
experts. Firstly, this judgment served as a reminder that
if experts’ opinions change ahead of the trial, this needs
to be communicated to the other parties immediately,
and reasons for this explained and evidenced. Precision
and thorough analysis are also central to convincing the
court to accept one expert’s evidence over another’s.
Finally, the judge’s comments demonstrate that the
weight of an expert’s evidence can be affected if the
court considers that they were not amenable to
reconsidering their opinion in light of new evidence,
even if falling short of being partisan.

By James Arney KC
JamesArney@tgchambers.com
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FUNDAMENTAL DISHONESTY

"That raises a difficult question — what kinds of
exaggeration are not dishonest?” Atuanya v
Ministry of Defence [2026] EWHC 758 (KB)

Richard Collier

RichardCollier@tgchambers.com

Atuanya was a fundamental dishonesty case where the
Claimant was found to have knowingly overstated his
symptoms in order to convey genuine suffering rather
than for calculated gain. In this judgment, Rory Dunlop
KC explores the nuances of the Ivey dishonesty test and
how it differs from the old Ghosh test.

The Facts

The Claimant, a former soldier of some 14 years’ service, sued the Ministry of
Defence for non-freezing cold injury (“NFCI”) and psychiatric injury. The
former he alleged was sustained during particular deployments and
exercises; the latter from his general mistreatment by the military machine.
A hefty claim was issued for many hundreds of thousands of pounds, with a
correspondingly hefty raft of medical experts to whom the Claimant painted
a very sorry story of profound suffering and restriction.

The neurological experts agreed that the Claimant had a mild NFCI
consequent to cold exposure during his service, though which had minimal
impact. Notwithstanding this, he told experts variously that he was so sad
and dysfunctional that he could barely leave the house, required significant
care from his wife, had severely impaired dexterity and grip, needed to wear
heavy warm clothes all year round, could not drive unless absolutely
necessary if at all, and walked with a limp hindering his ability to walk up
stairs.

Surveillance evidence

Surveillance evidence showed the Claimant on the 8th March 2024, when he
was on his way to a medico-legal appointment, acting in a way broadly
consistent with the pessimistic account above and notably wearing very
heavy clothing. The expert’s report resulting from that appointment
recorded a sullen and pained individual who sat with his head down,
answering as if he had been awoken from a deep sleep.

By contrast, the following day - on which there was not a medico-legal
appointment - the Claimant was filmed casually meeting a friend, smiling in
a happy relaxed way, driving for 70 minutes, using his fingers to operate a
mobile phone comfortably, walking easily at good pace, and wearing
nothing more than a t-shirt.

The service of this destructive evidence led initially to an amended Schedule
of Loss and in due course to discontinuance. The matter proceeded
nonetheless to a 4-day hearing in the High Court before Rory Dunlop KC, at
which the Claimant represented himself, to determine whether the claim
was ‘fundamentally dishonest’.

©TGChambers | Issue 4 | July 2026 | 45

www.tgchambers.com Return to index


mailto:RichardCollier@tgchambers.com

The Decision

Fundamental dishonesty was established. The judgment
is interesting for a number of reasons.

First and foremost, and as a rare example of literary
flourish in our feted High Court, T.S Eliot is quoted to
great effect: ‘Humankind cannot bear very much reality’.
The Judge built on this solid start by reiterating now-
trite principles concerning fundamental dishonesty and
witness credibility, namely those arising from the likes of
Mantey, Howlett and Sinfield. Of particular relevance was
the guidance of Leggatt J (as he then was) in Gestmin
[2013] EWHC 3560 (Comm), emphasising the
unreliability and fallibility of memory, and the biases
inherent therein; in other words, the wonderful ability of
the human brain to confidently and honestly
misremember.

The main value of this judgment from a practitioner’s
perspective, however, arises from the exploration and
application of the difference in dishonesty tests
articulated by the Court of Appeal in Ghosh [1982] QB
1053 and that of the overruling Supreme Court in Ivey v
Genting [2017] UKSC 67. Under the former Ghosh test an
individual must be shown to know that what they are
saying is untrue, but also that subjectively they believe it
to be dishonest. The new test from Ivey requires only
that the individual knows the thing to be untrue; from
there the second question is whether objectively the
‘ordinary person’ (whoever and wherever they are)
would consider it dishonest.

As regards the descriptions the Claimant gave of his
physical injuries and limitations, he knew that what he
was saying was untrue although did not subjectively
believe it to be dishonest because he was “telling an
untruth in support of a greater truth”i.e. “knowingly
saying things that are untrue in order to convey genuine
suffering” (see paragraphs 131 to 136). Thus he would
have survived the old Ghosh test, although not so under
that of Ivey because ordinary people would consider his
untruths - made as they were in furtherance of a claim
for damages - as dishonest. Accordingly, he was deemed
fundamentally dishonest.

Tempting as it is to feel sorry for the Claimant, an
unwitting victim of a subtle legal change, it must be
commented that the learned Judge’s overall treatment
of his evidence seems closer to the benevolent end of
the judicial spectrum. One suspects that many judges
would not have found the determination of dishonesty
quite so delicate. Despite being explicitly labelled an
unreliable witness who exaggerated his symptoms, the
Claimant’s many seemingly serious inconsistencies were
brushed under the carpet with a somewhat dismissive
per-Gestmin comment that “inconsistency is not, in
itself, probative of dishonesty” (paragraph 137). The
judgment goes on in paragraph 138 to state that “the
psychiatric illness makes it very difficult to determine
whether the Claimant has been dishonest’, before going
on to reject the Defendant’s concerns about the
Claimant’s chipper psychological presentation in the
surveillance evidence with a familiar ‘good days bad
days’ explanation.

Comment

In conclusion, this is an interesting case which explores
the complex nuances of the lvey dishonesty test. It is a
well-written and mercifully succinct (a mere 31 pages)
judgment which one suspects will be relevant in chronic
pain cases, where claimants often tell untruths out of a
desire to portray and convince others of their genuine
suffering.

By Richard Collier
RichardCollier@tgchambers.com
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FUNDAMENTAL DISHONESTY

When a Dishonest Claimant Still (Just)
Clears the FD Fence: Boyd v Hughes [2025]

EWHC 435 (KB)

Robert Riddell

RobertRiddell@tgchambers.com

A dishonest Claimant came near to catastrophe, but the
judge, with “significant hesitation”, found that her
dishonesty was not fundamental. This was the
conclusion of Cotter J in the case of Boyd v Hughes
[2025] EWHC 435 (KB).

Background facts

The Claimant was an experienced work rider at the Defendant’s stables. On
23 June 2020, the Claimant was exercising a 3-year-old thoroughbred known
as “Foxy” on the Defendant’s gallops, when she fell and suffered a serious
injury to her right arm.

The Claimant subsequently brought a claim against the Defendant solely
under the Animals Act 1971. Liability was denied and eventually failed. But
by the time the matter came to trial, the main battleground between the
parties was not so much the occurrence or factual circumstances of the
accident itself, but whether the Claimant had been fundamentally dishonest
(“FD”) by exaggerating the presentation of her injuries and the extent of her
residual disability.

The FD allegations

The parties’ orthopaedic medicolegal experts agreed that the Claimant had
sustained a genuinely “nasty” injury, namely a dislocation and articular
fracture of her right elbow. The Claimant required surgery. On any view, she
was likely to be unable to return to her previous job, which she loved, and
would probably face long-term symptoms and restrictions.

The Defendant’s FD case rested on what were said to be discrepancies
between the Claimant’s presentation to medicolegal experts and the
objective evidence about the quality of her recovery.

To the experts, the Claimant presented as someone whose dominant arm
remained substantially disabled. She told both orthopaedic consultants that
she experienced difficulties with many activities of daily living, such as
brushing her teeth, combing her hair, cooking, driving, gardening and dog
walking, and she failed to disclose that she had returned to rugby and
football training within months of the accident.
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Shortly after service of the Claimant’s first witness
statement, the Defendant disclosed surveillance
evidence, which the Defendant had been taking from
about 10 months post-accident, and which purported to
show the Claimant engaging in activities which were
difficult to reconcile with the level of disability she had
described. The surveillance revealed the Claimant
participating in a range of sporting activities (including
some impressive, Cape Verde-style goalkeeping) and
undertaking a range of routine physical tasks, seemingly
without the level of restriction previously reported.

Further, there was other evidence which reinforced the
impression gained from the surveillance: the Claimant
had set-up and operated a dog-care business, explored
becoming an HGV driver, and otherwise demonstrated a
degree of vocational and physical functioning
inconsistent with the level of alleged disability.

The judge’s findings on dishonesty

Cotter J was unambiguous in his findings. In his view,
the discrepancies in the Claimant’s presentation
established dishonesty to the standard under Ivey v
Genting Casinos UK Ltd [2017] UKSC 67. The Claimant
was not simply guilty of mere overstatement; she had
consciously and dishonestly exaggerated the extent of
her continuing disability.

Cotter J analysed in careful (and fascinating) detail the
development of the Claimant’s probable motivation. He
noted:

“The Claimant, who suffered a very nasty injury, had
an admirable approach to her rehabilitation as she
strove to return to riding: her employment and
passion. She was candid with the physiotherapists
(as recorded in the notes) and was optimistic about
her recovery. She started participating in sports;
football and rugby training in August 2020. She lives
alone and survived without and care/assistance
beyond the first few weeks.

The Claimant's excellent recovery then plateaued;
indeed in terms of pain, it went backwards (probably
because of her level of activity). She had a restricted
(although functional) range of movement but was
restricted in what she could lift/carry with her right
arm. She realised that she would not be able to
return to working with horses and this clearly was a
very bitter blow for her. She began to consider
alternative employment.

The Claimant deliberately overplayed her symptoms
and level of disability to [the orthopaedic experts]. |
considered the part of her evidence when she
explained that she has not taken painkillers before
the examinations, because she wanted then to see
what it was like, to be illuminating. The Claimant
was anxious that her level of disability was not
underestimated; so she exaggerated elements of it.
She knew that she had lost her employment, ability
to play sport as she previously had (to play games of
rugby or be a goalkeeper, as she had been, in
football), was to a degree reliant on painkillers, had
to reduce her socialising and watch her income
carefully (she was on universal credit) and faced an
uncertain future. As she candidly set out in her first
witness statement (so before the surveillance was
disclosed): "mentally | was not coping brilliantly. |
was so low and frustrated a couple of months after
the accident | swallowed some tablets after thinking
about suicide. But then | made myself sick. | have
always been a worrier and was very conscious about
my money situation. | was in rented accommodation
and know every outgoing down to the last pound".

This was the stage, context and it appears likely to
me motivation, for the start of dishonest
exaggeration.”

The fundamental dishonesty conclusion

Having established dishonesty, Cotter J went on to
consider whether that dishonesty could properly be
characterised as fundamental in relation to the primary
or related claim pursuant to section 57 of the Criminal
Justice and Courts Act 2015. In doing so, he adopted the
structural approach he himself had previously
developed in Muyepa v Ministry of Defence [2022] EWHC
2648 (KB), namely:

1. Atwhat stage and in what circumstances did the
Claimant’s dishonesty conduct start?

2. Didthe dishonesty taint the whole claim?

3. How does the value of the underlying valid claim
compare with that of the dishonestly inflated claim

On his analysis, the Defendant had failed to prove that
the Claimant’s dishonesty was fundamental.

First, the claim was fundamentally genuine. The
Claimant had suffered a serious injury. She had lost her
job and the vocation which she had pursued since she
was 18. She had never returned to contact rugby and
suffered with residual restrictions and symptoms for
which she continues to take daily painkillers.
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Second, she herself volunteered disclosure of a
significant amount of adverse material before she had
even seen the Defendant’s surveillance. This included
being “fully open” about running a dog-care business
that necessarily involves walking dogs and sometimes
keeping them on leads. In any event, the surveillance
itself was “very far from being ‘frankly devastating’”, as
was the case in Gosling v Hailo (unreported, 29 April
2014 Cambridge CC).

Third, the Claimant’s dishonesty was confined to the
issue of disability. It did not develop into significant (or
any) claims for care/ assistance, adaptations and
equipment, or future support needs.

Fourth, and as a result, the dishonesty had a limited
impact on the value of the claim. As Cotter J held:

“Itis difficult to see how the dishonest exaggeration
potentially inflated the claim other than in relation to
an award of pain, suffering and loss of amenity”.

The issue was finely balanced and, as the judge found,
the Claimant should consider herself fortunate that the
dishonesty fell on the non-fundamental side of the line.

Ultimately, however, the Claimant’s conduct was
“dishonest embellishment in an attempt to underpin an
essentially honest claim” That places the case on a
factually distinct basis than other recent FD decisions
including Williams-Henry v Associated British Ports
Holding Limited [2024] EWHC 806 (KB) (expertly analysed
by James Henry in the previous edition of this
newsletter) and Shaw v Wilde [2024] EWHC 1660 (KB). In
both those cases, the claimants’ dishonesty tainted the
whole of the claim, driving the value of the claims for
care, accommodation, and future earning capacity. In
contrast, if the Court had chosen to overlook Ms Boyd’s
dishonesty, there would have been limited potential
impact on damages, beyond perhaps the value of PSLA.

Conclusions

One of the more intriguing aspects of the case lies in
Cotter J’s stinging criticisms of the procedural journey
to trial. Notwithstanding that the claim was originally
valued at £100,000, the Claimant nonetheless issued in
the High Court rather than the County Court; and the
Royal Courts of Justice rather than the Cardiff District
Registry (closer to where the parties and main witnesses
lived).

Further, having dismissed the claim on liability grounds,
the judge observed that liability ought to have been
determined as a preliminary issue and, had this course
been adopted, “this would have been likely to be the end
of the matter”. By that, he meant no need for detailed
preparation and presentation of the quantum issues,
and the expenditure of substantial Court resources and
costs.

That observation is particularly striking when
considering the FD allegation. The dishonesty findings
had nothing to do with the Claimant’s account of the
accident. While the judge did reject aspects of her
account on the basis that it was unreliable, that did not
form part of his analysis of FD, which was exclusively
concerned with the evidence on quantum. The result is
an unusual one. Although the Claimant successfully
resisted a finding of fundamental dishonesty, she
nevertheless emerged from the litigation with an
express finding that she had been dishonest. Had
liability been determined first and in the Defendant's
favour, those issues may never have required
determination.

The case serves as a reminder that where liability is
genuinely dispositive, the decision whether to pursue a
split trial may carry consequences extending beyond
case and costs management. In some cases, it may
determine whether allegations of dishonesty will ever
fall to be forensically scrutinised.

By Robert Riddell
RobertRiddell@tgchambers.com
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FUNDAMENTAL DISHONESTY

Former gunner found to e fundamentally
dishonest in O'Connell v Ministry of Defence
[2025] EWHC 2301 (KB); [2026] PIQR P3

Paul McGrath

PaulMcGrath@tgchambers.com

A Royal Horse Artillery recruit was injured in 2015 when
a horse bucked during a riding lesson, causing her to fall
and fracture her clavicle, and ending her army career.
She alleged the Ministry of Defence (MoD) was negligent
and in breach of the Animals Act 1971 in providing
unsuitable boots, an unsuitable horse, and inadequate
instruction. The MoD denied breach, arguing the boots
were suitable, the horse was appropriate and the
accident reflected ordinary riding risks. The Court
agreed with the MoD and the claim was dismissed. The
MoD applied for permission to enforce their costs on the
basis that the claim was fundamentally dishonest
pursuant to CPR 44.16(1).

By way of a quick reminder, as a personal injury claim the Claimant was
protected by qualified one-way costs shifting which puts restrictions in place
as to when a Defendant can enforce any order it achieves in respect of costs.
There are exceptions and CPR 44.16(1) provides as follows: ‘Orders for costs
made against the claimant may be enforced to the full extent of such orders
with the permission of the court where the claim is found on the balance of
probabilities to be fundamentally dishonest.

There was no doubt that the Claimant had suffered from a serious injury
and, it seems, no doubt that this led to her career in the army coming to an
abrupt end, something she was genuinely seriously affected by. However,
the Court found that her claim for personal injury had been, in part,
dishonest.

The Court’s analysis began with analysing what, in law, amounts to
dishonesty and citing from Ivey v Genting Casinos Limited [2018] AC 391 (i.e.
stage 1: establish claimant’s actual knowledge or belief of the facts; stage 2:
the question whether her conduct was honest or dishonest was to be
determined by applying the objective standards of ordinary decent people
and there is no requirement that the claimant must appreciate that what she
has done is, by those standards, dishonest).

The Court then considered what amounts to ‘fundamental dishonesty’ and
reminded itself of the case law relating to the interpretation of ‘fundamental’
(i.e. whether the dishonesty went to the root of the claim). The Court finally
reminded itself that the burden of proving fundamental dishonesty was on
the Defendant and the standard of proof was the balance of probabilities
taking into account the serious nature of the allegations.

The Court went on to find that the Claimant had presented a fundamentally
dishonest claim for the following three main reasons:
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(1) Exaggeration of her symptoms. This was one of
those cases as noted by Cotter J. in Muyepa v

Ministry of Defence [2022] EWHCA 2648 @ paragraph
388 “In some cases the true core of the claim, the
base, can be determined without considerable
difficulty and the dishonesty can be traced to a
point/time when the Claimant decided to
consciously exaggerate for financial gain, for
example after an operation or treatment has
alleviated symptoms.” The Court decided that the
Claimant had significantly recovered and yet still
gave accounts to the experts and Court that she had
significant ongoing symptoms. One interesting
factor in this case was the importance of the expert
evidence, and in particular the orthopaedic and
pain experts. The Claimant’s case in this regard was
undone by surveillance evidence and also the
absence of muscle wasting to the limb in question.
This was picked up on examinations by the experts
and, whilst not expressly stated, appears to be the
real key to this aspect of the case - it was, after all,
objective evidence that the Court could rely upon
when assisted with the oral evidence of the experts.
Learning point: thorough and questioning experts
are worth their weight in gold (for both parties:
better knowing a claim is problematic before it
falls apart);

(2) Lyingabout her activities. The Defendant sought
third party disclosure from the Claimant’s new
employer and discovered, perhaps incidental to the
purpose of the initial request, that the Claimant had
told her employers that she was looking after
horses before and after work. The Court found this
to be true and her presentation to the Court to be
untrue. Learning point: a party’s account to a third
party, unconnected with the treatment of the
injury or the pursuit of litigation, are often
revealing and it pays to be thorough in assembling
the evidence;

(3) Lying about replacing her manual car with an
automatic.: “The Claimant was unable to explain
why she had included a claim for a purchase of an
automatic vehicle in her June 2021 witness
statement. | find the reason she could not explain it
was that she had no regard for whether it was true or
not. She is responsible for that untruthful statement
and for the inclusion of a false claim within her 2022
schedule endorsed with a statement of truth that she
bought a vehicle in 2018 for £9,000 when, in fact, she
did not”. Learning point: whilst dishonesty
extended into her evidence at Court in this case, it
is worthwhile reminding oneself that dishonesty
that has been corrected by trial might still be
dishonesty capable of supporting an argument
that the Claimant’s claim has been fundamentally
dishonest (see Roberts v Kesson [2020] EWHC 521
(QB): “The Court must be satisfied on the balance of
probabilities that the Claimant has
been fundamentally dishonest. The real question is
whether the Claimant has been fundamentally
dishonest and not whether he has persisted in that
dishonesty.” @ paragraph 54).

The Court concluded that it was fundamental: “The
Claimant's dishonesty goes to the heart of her claim. She
has been dishonest in relation to each aspect which | have
discussed in order to present a picture that she is
materially more disabled than she in fact is. That false
picture supported a claim for higher general damages
than her actual disability would have permitted, a
significantly greater loss of earnings claim, principally
because of the effect it has on her presentation of her
residual earning capacity and justified a claim for future
support to which she would otherwise have not been
entitled”.

Accordingly, the Defendant was entitled to enforce its
costs.

By Paul McGrath
PaulMcGrath@tgchambers.com
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PRACTITIONER RESOURCES

Order Restored or a New Order’ for the
Practice of Delegating Litigation Work to
Non-authorised, but Supervised, Staff? Mazur &
Stuart v Charles Russell Speechlys LLP & Others
[2026] EWCA Civ 369

Lindsay McNeill
(paralegal to Lionel Stride)

Mazur, a case of utmost significance for the legal
profession, concerned the statutory interpretation of
the Legal Services Act (LSA) 2007, specifically the proper
meaning of “carrying on the conduct of litigation”: a
practice classified as a “reserved activity”. But for the
appellate judgment handed down in March 2026, the
High Court’s ruling on this issue spelled the dismantling
of firms’ widespread reliance on paralegals, Chartered
Legal Executives (CLEs/CILEX Lawyers), trainees and
other non-authorised staff to run cases under
supervision. Overturning that judgment, the CA has
effectively restored the working model which pre-dated
Mazur of unauthorised persons lawfully performing
reserved activities under supervision.

The Legal Background

The LSA 2007 clearly prescribes that the “conduct of litigation” is a “reserved
activity” to be performed only by either an “authorised” or “exempt” person.
However, the pre-Mazur legal framework was less clear as to whether non-
authorised employees could legitimately conduct litigation under the
supervision of an authorised solicitor. Ambiguity stemmed from

i. sections of the LSA (specifically s21(3) which brings employees of the
authorised persons within the Solicitors Regulation Authority’s (SRA’s)
regulatory remit);

ii. the CPR (Part2.3 classes “a solicitor’s employee...in relation to
proceedings” as a “legal representative”); and

iii. (iii) common practice, particularly in high-volume litigation sectors
where non-qualified staff routinely, under solicitors’ ‘supervisory
imprimatur’ issued proceedings, drafted statements of case, filed
directions questionnaires, and instructed Counsel.

The critical question before the Court in Mazur was whether non-authorised
individuals, including CLE, could lawfully conduct litigation under
supervision, or, whether s14 of the LSA criminalised this practice such that
they were limited to supporting functions.
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The Procedural Background

In Mazur itself, a debt recovery case, Mrs Mazur
challenged the lawful ability of Mr Middleton, a legal
firm’s employee who did not hold a practising
certificate, to have signed her Particulars of Claim.

Proceedings were initially stayed in the County Court.
The stay was then lifted and HHJ Simpkiss found that Mr
Middleton was authorised to conduct litigation under
supervision. On appeal, the case came before Sheldon J
in the High Court.

The High Court’s Judgment

Answering the critical question, Sheldon J found that a
non-authorised person may not conduct litigation even
under the supervision of an employed person. Citing
sections 15 and 16 of the LSA, Sheldon J held that
employment did not confer authority for the reserved
activity of conducting legal activities on behalf of the
legal firm employer. Only being authorised or exempt
would suffice.

S.21(3) LSA which describes employees as “regulated
persons”, Sheldon J asserted, does not extend the scope
of authorisation to carry out reserved legal activities to
persons simply because they are “regulated”.

The Judge considered that Parliament has expressly
permitted supervised delegation in certain reserved
areas (e.g. Schedule 3 paragraph 1(7) creates an
exemption permitting a nonauthorised individual to
exercise a right of audience in some hearings held in
chambers), but not in relation to the conduct of
litigation.

Whilst Sheldon J introduced a binary distinction
between non-authorised staff “assisting” (permitted)
and “conducting litigation” (not permitted), he left the
question of what precise activities amounted to
‘conducting litigation’ to fact and degree / circumstance-
sensitive analysis.

The Commercial Fallout and the Response to
the HC’s Ruling

Not only did the HC’s Judgment in Mazur undermine the
legitimacy of the work undertaken by experienced
paralegals and CLEs, but it exposed firms to the risks of
irrecoverable costs and challenges to historic
judgments, even where litigation was competently and

successfully conducted, albeit by an unauthorised
person.

Whilst the SRA positioned the HC’s Judgment as merely
“confirming the existing law’; in practice, Mazur not only
prevented, but potentially criminalised, firms’
widespread tendency, especially in high-volume, low
value legal sectors e.g., debt recovery, personal injury,
employment tribunal and housing disrepair litigation, to
rely on paralegals, CLE, trainees, and other non-qualified
staff to run cases under supervision. The shift of
reserved work to authorised staff threatened to increase
litigation costs and render certain high-volume or low-
margin practice areas uneconomic or unaffordable to
clients.

Given its consequential ramifications, an accelerated
appeal led by CILEX (the Chartered Institute of Legal
Executives) followed.

The CA’s Judgment

Having re-assessed the LSA’s provisions, the CA found
that HC had inadequately distinguished between the
tasks of litigation, which unauthorised persons could
perform, and responsibility for conducting it, which
authorised individuals uniquely held. The distinction
drawn by Sheldon J between (a) supporting (or
assisting) and (b) conducting litigation under
supervision was not correct.

Ruling in favour of CILEX, the CA summarised at
paragraph 187: “An unauthorised person may lawfully
perform any tasks, which are within the scope of the
conduct of litigation, for and on behalf of an authorised
individual such as a solicitor or appropriately authorised
CILEX member, provided the authorised individual retains
responsibility for the tasks delegated to the unauthorised
person (both formal responsibility and the responsibilities
identified at section 1(3) of the 2007 Act).”

When performing delegated tasks therefore, the
unauthorised person does not commit an offence
because the authorised individual remains the person
carrying on the conduct of litigation [25]-[27].

In support of the Court’s reasoning, Sir Colin Birss
highlighted that prior to the LSA 2007, there was a
widespread and well-regulated practice of delegation by
solicitors to unqualified individuals; Parliament’s
enactment of the LSA 2007, was never intended to
fundamentally change, let alone criminalise, this
position. The HC’s strict, text-based interpretation of the
LSA 2007 was therefore wrong and failed to recognise
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that the statutory framework aligned with, or licensed,
both longstanding, and contemporary, litigation
practice.

Further, the Practice Direction to CPR22 permits a
statement of truth to be signed by an employee in a
solicitor’s firm, bringing this person within the definition
of a “legal representative” (CPR 2.3(1)). The HC’s verdict
would have created internal inconsistency and
incoherence in that a ‘non-authorised’ person employed
by a firm of solicitors could sign a statement of truth in
accordance with the CPR, but at the same time be
potentially committing a criminal offence under the LSA
if signing were deemed ‘conducting litigation’ for the
purposes of LSA.

In respect of tasks which are unlikely to amount to the
conduct of litigation, the CA listed the following useful,
but non-exhaustive examples [193]:

® Pre-litigation work (e.g. condition of property pre-
action protocol steps)

® Giving legal advice in connection with court
proceedings

® Conducting correspondence with the opposing
party on behalf of clients

® |Instructing and liaising with experts (e.g.
surveyors) and counsel

® Signing a statement of truth in respect of a
statement of case (e.g. a defence)

® Signing any other document that the court rules
permit to be signed by a legal representative

Conclusion

The CA’s decision allows CLEs and non-qualified staff to
resume carrying out litigation themselves without
direct, express instruction but with proper supervision.

The degree of “appropriate control and supervision” will
always depend on the circumstances. Sometimes, it will
be high, with approval required before anything is done
but in more routine circumstances, a lower level of
control and supervision, for example, regular meetings
with the unauthorised person and sampling their work,
will suffice.

The Law Society has indicated its intention to update its
guidance and practice note ‘to ensure it aligns with the
ruling’ and it is for the frontline regulators to now more
clearly define the precise nature of the necessary
supervision.

Mazur puts firms ‘on notice’ to ensure they have in place
their own updated, genuine, consistent safeguards and
documented arrangements for delegation. It warns that
the risks of inappropriate monitoring and regulation -
criminal liability, regulatory sanction, costs
disallowance, professional negligence claims exposure -
are real and immediate.

Whilst legal order has therefore been restored, it has also
been ‘refreshed’ by Mazur.

By Lindsay McNeill
(paralegal to Lionel Stride)
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PROVISIONAL DAMAGES

The Three-stage Test for Provisional Damages
Awards Necessitates Precision, Proof ond
Pinpointing when Identifying Risks and their
Potency: Lynch v Princess Alexandra
Hospital [2026] EWHC 657 (KB)

Lindsay McNeill
(paralegal to Lionel Stride)

Ellenbogen J’s analysis of the law on provisional
damages helpfully clarifies the criteria to establish a
claimin aclinical negligence context. Persuading a
judge to make a discretionary award of provisional
damages not only requires proving a non-fanciful risk of
serious deterioration in the future, but also that that
risk would present as an adverse event, clearly distinct
from a natural, ongoing process of deterioration.

The Claimant’s Case

The Defendant admitted that its failure to diagnose the Claimant’s
developmental dysplasia of the left hip until three years after birth was
negligent and caused her to require multiple childhood operations, a hip
replacement by the time of trial and possible future surgical procedures. The
Defendant admitted that, with reasonable care, the Claimant’s condition
would have been diagnosed at birth and she would have had early non-
invasive treatment, resulting in an essentially normal hip.

The Claimant, aged 25 at trial, contended that she was entitled to damages
on a provisional basis, arguing that there was a small but significant chance
that her physical condition might “seriously deteriorate in the future arising
from thrombo-embolic complication, recurrent dislocation, deep infection,
sciatic or femoral nerve injury, aseptic loosening due to wear/debris,
premature component failure, femoral fracture, or persistent chronic pain
related to her prosthetic left hip or any revision thereof such as to significantly
impair her ability to work, carry out domestic tasks or to engage in leisure and
social activities on more than a temporary basis (i.e. for a period exceeding 6
months):-

a. in the period prior to approximately age 46;
b. following revision of her left prosthetic hip, and within the period of:-
i 19 years following a first revision procedure;
ii.  l4yearsfollowing a second revision procedure;
iii.  atanytime following a third revision procedure during the
Claimant’s lifetime.” [309]

Paragraph 308 summarised that she sought provisional damages for one or
more of the following risks: “a) of complication leading to implant failure
before she reaches the age of 47; b) of complication during each revision and
prior to the end of its anticipated lifespan; and c) of the need for a Girdlestone
procedure.”
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The Legal Background

Section 32A of the Senior Courts Act 1981 explains that
further damages at a future date may be awarded where
there is “proved or admitted to be a chance that at some
definite or indefinite time in the future the injured person
will, as a result of the act or omission which gave rise to
the cause of action, develop some serious disease or
suffer some serious deterioration in his physical or mental
condition.”

Provisional damages represent a statute-created
exception to the general rule that damages are assessed
on a once and for all basis. They are necessary, however,
in cases where deteriorations are low-risk but high-
stakes such that a lump sum award proportionate to the
likelihood of the deterioration occurring, would
massively undercompensate a claimant. In other words,
where there is, for example, a 5% chance of a
catastrophic risk eventuating, yet a trial award of 5% of
the relevant damages would be wholly inadequate to do
justice should it occur [309g].

Ellenbogen J in Lynch, adopting Willson v Ministry of
Defence [1991] ICR 595’s three-stage test for an award of
provisional damages (since approved by the CAiin Curiv
Colina, The Times 14th October 1998), analysed, and
elaborated upon, the following questions:

1. Is there a chance of the Claimant
developing the relevant disease or
deterioration?

Case law, namely Kotula v EDF Energy Networks
(EDN) Plc [2011] EWHC 1546 (QB), has established
that the chance must be measurable and non-
fanciful yet, need not be precisely quantifiable and
can be as low as a 0.1% chance [307d].

2. Isthe deterioration serious?

The Claimant must show a measurable deviation
from their condition but for the deterioration for it
to be serious. Further, “a disease or deterioration
may be serious because of its effect on the
activities, capabilities, life expectancy, or financial
position of the claimant.” [307e].

3. Ifso, should the Court exercise its discretion to
make an award of provisional damages?

Ellenbogen J repeated the factors identified in
Willson, 602C-E, as relevant to the exercise of
discretion:

“(1) whether, in respect of the relevant event, there can
truly be said to be a clear-cut identifiable threshold;

(2) the degree and consequences of the risk; and

(3) the need to weigh up the possibilities of doing justice
by a once-and-for-all assessment against the possibility
of doing better justice by reserving the claimant’s right to
return.”

Causation disputes would not be fatal to a court’s
exercise of its discretion. However, Ellenbogen J
otherwise interpreted the criteria and discretion
narrowly, adding “it is desirable to limit an award of
provisional damages to cases in which the adverse
prospect is relatively clear cut and where there would be
little room for later dispute over whether or not the
contemplated deterioration had actually occurred”
[307g].

The Court’s Judgment

Having assessed the expert orthopaedic evidence,
Ellenbogen J declined to award provisional damages in
respect of the risk of either (a) complication leading to
implant failure or (b) complications during revision
surgery. Whilst there was a risk of a decline consistent
with general, continuing deterioration following her
likely future surgery which “would restrict activity” or
generate “the need for additional assistance or earlier
subsequent revision surgeries”, the risks did not pass the
second “seriousness” test. They were vague, not defined;
and natural decline was already reflected within the
lump sum trial award.

Ellenbogen J assessed, “where the experts are agreed
that the Claimant’s function will decline over time in any
event, neither the existence of the complication nor the
fact of decline per se can, without more, constitute the
requisite serious deterioration.” [309c].

In any event, the third test would not have been met
because Ellenbogen J explained that even if the risk of
complications (a) and (b) were identified with greater
precision, the claimant was “unable to identify a clear-
cut event which, should it occur, would trigger an
entitlement to compensation.” The fact that “the
consequence of any identified complication would not be
apparent at the point at which that complication arose”
and later dispute was likely to occur over its existence,
pointed against the exercise of judicial discretion. In
such a case, it is more appropriate to absorb the risk of
general decline in function in a primary assessment of
damages [309d].
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In contrast, the 1% risk of needing a Girdlestone
procedure (risk (c)) passed both stage 1 and 2 because
“the relevant risk is clear and severable. A Girdlestone
procedure is a clear-cut event and there would be little (if
any) room for later dispute over whether the
consequential contemplated serious deterioration had
occurred.” [312]. Unlike the other complications for
which an award of provisional damages would depend
upon presentation of certain consequences, the right to
return to the Court in the event of a Girdlestone
procedure would have a self-evident trigger, being the
undergoing of the procedure per se, rather than any
functional consequence therefrom.

Similarly, provisional damages were awarded in the
earlier case of Kotula because the future development of
a syrinx was a clear-cut event, severable in its diagnosis
from the ordinary, anticipated progression of the
claimant’s paraplegia. Provisional damages in H v
Thomson Holidays Ltd [2007] EWHC 850 (QB) also hinged
upon the specificity of the future event identified - end-
stage renal failure/transplant failure - which had clear,
serious consequences vs the multivariate and uncertain
consequences of hip replacements (save for a
Girdlestone procedure).

Key Takeaways

Lynch uncovers a judicial reluctance to make awards of
provisional damages where the claim is for a vague risk;
the deterioration is incapable of being singled-out from
general decline; and the right to return to court
introduces considerable room for subsequent disputes.

Lynch also emphasises that the decision to make such
an award remains wholly within a judge’s discretion.
Ellenbogen J declined to make an award
notwithstanding both orthopaedic experts’ opinion that
provisional damages were appropriate, per the joint
statement. Counsel, and experts, should be reminded
that the evidence must support the risk of specific,
serious change in circumstances triggered by a clear
event for a claim to succeed.

By Lindsay McNeill
(paralegal to Lionel Stride)
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PROTECTED PARTIES

There is a Low Evidential Bar for the
Appointment of a Litigation Friend; Resolution
Of Capacity as a Contested Issue Should Be At
Trial, Not By Way Of Determination as a
Preliminary Issue - Mohammed v. (1) Ali & (2)
the MIB[2026] EWHC 401

Marcus Grant

MarcusGrant@tgchambers.com

This case provides helpful guidance to parties faced
with questions of borderline capacity. When one party
asserts that the presumption of capacity to conduct
proceedings is displaced (usually the claimant, though
not always) whilst the other party asserts that the
presumption remains, how and when should that
disputed issue be resolved?

Provided there is cogent arguable evidence that the
presumption of capacity to litigate is displaced, a Court
should approve the appointment of a suitable litigation
friend on the papers without testing the evidence. The
issue of capacity should remain a live issue to be
determined at trial when a Court has the ability to
weigh the totality of the evidence in the case. The issue
of capacity should not be separated out to be
determined as a preliminary issue.

Facts

In Mohammed, there were several significant developments in the case in
the period immediately prior to trial; these included 11th hour
neuroradiology evidence confirming the presence of grade 3 diffuse axonal
injury on higher resolution scans There was also late disclosure of DWP
records, including representations made to the DWP by the Claimant’s
litigation, friend that caused the MIB to allege fundamental dishonesty
against the Claimant and his litigation friend, such allegations amplified by
reference to late service of surveillance evidence. This development
precipitated an application by the Claimant to substitute his litigation friend
with another family member.

On the first day of trial, the Claimant attempted to withdraw his application
to substitute the litigation friend. The Recorder was unimpressed with the
reasoning and decided to determine capacity as a preliminary issue. The MIB
objected. The Recorder overruled that objection.

Over the course of 1%2 days, before the trial was opened, the Court heard
evidence from the Claimant’s brother and sister and two medical experts
from each party. The MIB was not permitted to introduce the evidence
underpinning its allegations of fundamental dishonesty in testing the
capacity evidence in the resolution of the preliminary issue.
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The Recorder determined that the Claimant retained
capacity. The MIB appealed to the High Court seeking an
order setting aside the Recorder’s ruling and requesting
an Order that the Claimant’s sister be substituted as his
litigation friend.

Outcome of appeal

Ritchie J, in a typically fluent judgement, allowed the
central pillar of the appeal, finding that the Recorder
was wrong to determine the issue of capacity as a
preliminary issue before starting the trial.

He found that the Recorder was entitled to appoint a
litigation friend (or on the facts of this case, a different
litigation friend) in the face of objection by a defendant.

The appointment of a litigation friend was a matter ‘to
be determined by the party himself or by those caring
for him; perhaps with the advice of a solicitor but
without the need for inquiry by the court’ (per Chadwick
LJ @ § 66 of Masterman Lister v. Brutton & Co [2002] 1
WLR 1511.

Ritchie J endorsed the following observation of Keene
LJin Folks v. Faizey [2006] EWCA Civ 381@ §26:

‘... in the situation where the proposed “patient” and
the litigation friend both consent to the appointment
of the latter, where there is adequate evidence to
support the application for an order appointing
litigation friend, and where there is no evidence
suggesting that the application is anything but a
bona fide one, the court should make the order
sought’

It follows, therefore, that Ritchie J found that the
Recorder’s decision to hold a preliminary issue hearing
on the issue of capacity was procedurally wrong; further,
that it was wrong in that it was conducted with the Court
only considering part of the relevant evidence.

On the facts of this case, the hearing on the contested
capacity issue excluded much of the evidence relating to
the allegations of dishonesty which probably had direct
relevance to the disputed litigation capacity issue.

The takeaway from this decision is that if there is cogent
arguable evidence that a claimant’s presumption to
conduct proceedings is displaced within the definition of
CPR21.1 (2)(d), then a Court should appoint a suitably
eligible litigation friend. If the issue of capacity is

contested, then the forum for resolving that issue is at
trial where a Court will have the ability to weigh the
totality of the evidence when ruling on that issue.

Ritchie J was critical of both parties for failing to bring
the decision of Folks to the Recorder’s attention ahead
of the preliminary issue hearing on capacity. It was
brought to his attention in the Claimant’s skeleton
argument at the appeal. He considered that Court of
Appeal decision, even though it predated CPR 21,
remained good law, a conclusion with which the editors
of the White Book agreed because the case remained in
the editorial footnotes to CPR 21.6.1. Also, it had been
referred to favourably in a string of decisions since, the
most recent of which were two 2025 decisions of Bright
J. He found that this decision held the answer to the
issue in the case and was binding on first instance
judges.

Ancillary comments

§§27-28 of the judgment summarise succinctly the case
law counselling caution to appellate judges from
interfering with case management decisions.

The judgment referenced the Civil Justice Council’s
Report dated 2024 on the issue of capacity to litigate, in
which the Council observed the limitations of, and lack
of clarity resulting from the drafting of CPR 21. The
Working Party for the Council sought clarity from the
Courts. Mohammed provides clarity on this narrow issue.

However, further clarification is needed to resolve the
conundrum that one may be a ‘protected party’ without
being a ‘protected beneficiary’, but one may not be a
‘protected beneficiary’ unless one is also a ‘protected
party’. That was never envisaged under the 2005 Mental
Capacity Act which went out of its way to delineate
between ‘protected parties’ and ‘protected
beneficiaries..

At the moment there is a lacuna affecting TBI survivors
with dysexecutive syndrome symptoms that make them
prone to acting impulsively, particularly regarding
money, also rendering them vulnerable to exploitation,
whilst retaining sufficient intellectual capacity to be able
to assimilate, store, retrieve and weigh information in/
from their short-term working memories to be able to
make decisions in their litigation (possibly with
reasonable adjustments required under the 2005 Act).
They are left having to pay for a layer of financial
support in managing a large damages award and are
unable to recover those costs from the paying party.
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In contrast, those claimants who are both a ‘protected
party’ and a ‘protected beneficiary’ because the
presumption of capacity to make decisions in their
litigation is also displaced can recover the costs of an
application to the Court of Protection and for the annual
deputyship costs of managing an award of damages.
These awards usually are worth between £200,000 and
£1m depending on age and circumstances of each
claimant.

The sooner this issue comes before the Court of Appeal,
and possibly the legislature, the better. The current state
of the law is as set out by his Honour Judge Bird, sitting
as a judge in the High Court in the case of Martin v.
Salford Royal Foundation Trust [2022] EWHC 532, where
the Court stated that it had no power to protect a
claimant who retained capacity to litigate.

By Marcus Grant
MarcusGrant@tgchambers.com
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PROTECTED PARTIES

Seeking Approval of Settlement Against the
Claimant’'s Wishes: Forsyth v Howson [2025]

EWHC 653 (KB)

By Polina Sokolovska
(Paralegal to James Arney KC)

This was an unusual case where the Defendant sought
to invoke the court’s jurisdiction to approve a
settlement against the Claimant’s wishes. A brain-
injured Claimant accepted a Part 36 offer that was lower
than his representatives would have advised him to
accept, but above what the Defendant claimed was
their assessment of a reasonable award. HHJ Evans
dismissed the application, demonstrating the limits of
the Coles v Perfect jurisdiction.

Facts

The Claimant was riding an e-bike when he was involved in a road traffic
collision with the Defendant’s car, suffering a Moderate to Severe Traumatic
Brain Injury (TBI) as well as head, facial and spinal injuries. Liability was
determined by the court as a preliminary issue, apportioning liability at
25/75 in the Defendant’s favour. Subsequently, the Defendant made a Part
36 offer of £250,000. The Claimant accepted the offer, against the advice of
his counsel, who said that the minimum they would be prepared to
recommend to the court in an approval advice would be £275,000 with a
provisional damages award. The Defendant’s counsel, on the other hand,
asserted that the offer was above his figures.

The Neuropsychology experts agreed in their joint statements that the
Claimant most likely retained capacity to litigation with the requisite
support, but they disagreed as to whether the Claimant retained financial
capacity. The Claimant’s experts considered that he would struggle with
larger sums of money and would need to be kept under review while the
Defendant’s experts considered that he had sufficient capacity for moderate
sums if specific adjustments are made.

The Defendant’s Application

The Defendant made an application to approve this settlement pursuant to
the High Court’s inherent jurisdiction arising from Coles v Perfect [2013]
EWHC 1955 (QB).

The Defendant was concerned that future evidence may indicate that the
Claimant did not have capacity to accept the Part 36 offer, ultimately
jeopardising the finality of the settlement. Moreover, arguably, a decision to
accept a Part 36 offer is a significant financial decision so evidence on
whether the Claimant had financial capacity could undermine the
assumption of his litigation capacity. Accordingly, the Defendant wished to
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guard itself from the settlement potentially being
unravelled at a later date if the Claimant is found to have
lacked litigation capacity at the time of settlement
pursuant to Dunhill v Burgin [2014] UKSC 18.

The Claimant opposed the application.
The Court’s jurisdiction

The Court’s jurisdiction to approve settlements where
the issue of capacity is undetermined but the parties
seek to ensure that settlements are not unravelled is
well established. It is an important and widely used tool
in personal injury litigation to allow parties to reach
finality without additional costs of determining the
question of capacity.

HHJ Evans helpfully cited a number of cases within this
line of case law where approval was granted in the
judgment. The facts of each case differs slightly. For
example, in Grimshaw v Hudson [2021] EWHC 425 (QB)
neither of the parties positively asserted that the
Claimant lacked capacity but considered there was
sufficient doubt to apply for an approval. In CTQ v Kings
Hospital NHS Foundation Trust [2023] EWHC 2975 (KB),
the Claimant did assert that she lacked capacity, but the
Defendant disagreed.

What all of those cases have in common is that both
parties supported the application for approval and the
court was accordingly provided with sufficient
documentation to allow it to provide an appropriate
“propriety check” for the purposes of determining
whether to approve the settlement (Grimshaw v Hudson

(61).

By contrast, Mr Forsyth’s case differed on three main
grounds: (a) the Claimant opposed the application and
did not provide a detailed confidential advice from his
counsel; (b) the settlement was contrary to the
Claimant’s counsel’s advice; and (c) there was no doubt
as to litigation capacity — only financial capacity was in
dispute.

The Decision

HHJ Evans dismissed the application, holding that the
inherent jurisdiction could not be invoked, for the
following reasons:

1. There was insufficient material before the court to
carry out the “propriety check” [33], including
confidential advice from the Claimant’s counsel.
The judge was not satisfied with the Defendant’s
counsel’s offer to put before her a note prepared on
a neutral basis as to the merits of the settlement,
since a defendant cannot properly address all of the
circumstances relevant to approval, not having
been privy to the discussions that had taken place
throughout the litigation [35]. Nor did the court take
up the Defendant’s alternative suggestion of giving
directions to obtain the necessary material so that
approval could take place at a later date.

2. Thejudge questioned how the Claimant can be
compelled to take part in a process that requires
the disclosure of confidential advice, particularly
under the index circumstances [44].

3. The Claimant opposed the approval application.
HHJ Evans stated:

“It is not appropriate in my view to foist upon a
claimant (whom all the experts agree has litigation
capacity) a process designed to protect him when he
does not need or want that protection.” [43]

4. The settlement sum was below the Claimant’s
counsel’s assessment of the minimum reasonable
settlement figure. Accordingly, even if the judge
were to undertake an exercise akin to an approval,
there would remain a significant risk that she would
decline to approve the settlement [45]. Moreover, as
the settlement figure was above the Defendant
counsel’s assessment but below the Claimant’s, in
order to consider the merits of the settlement, the
court would need to somehow arbitrate between
the two opinions - which the judge said would not
be replicating the position of an approval hearing
[35].
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5. Therisk of the settlement unravelling was only
“very small”, as, unlike in Dunhill, had already been
an investigation of litigation capacity [42]. HHJ
Evans did, however, note that absent the other
difficulties with this application described above,
the court could potentially have invoked the
inherent jurisdiction even though all of the experts
agreed that the Claimant retained litigation
capacity:

“It may very well be that if the parties had come
together jointly seeking approval of a settlement
reached in accordance with legal advice, the Court
would have found that there was good reason for
invoking the inherent jurisdiction notwithstanding
that, as | have already indicated, there would be no
basis for a trial of litigation capacity being directed”
[31].

Comments

This case raised an interesting question about whether
the distinctions between capacity to litigate and to
manage finances, and capacity and incapacity, are as
clear-cut as some may think.

It also raises an interesting point about the way that the
system is set up, with the civil courts being concerned
with litigation capacity and the Court of Protection with
financial capacity, and how the decision of one can
unravel the other. It is notable that HHJ Evans did not
reject the Defendant’s argument on this point as being
without merit and made a comment at [31] quoted
above that “it may very well be” that the Court would
have found good reason for invoking the jurisdiction
even where litigation capacity is not in question, absent
the other difficult features of this case.

The Coles v Perfect jurisdiction is a commonly-invoked
and rather wide jurisdiction in personal injury litigation
that enables parties to ensure finality of settlement. The
decision in Forsyth v Howson is an example of the limit of
this jurisdiction. It would be interesting to see whether
an approval application with some but not all of the
features of Forsyth would succeed - particularly in light
of the comment at [31].

By Polina Sokolovska
(Paralegal to James Arney KC)
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PROCEDURAL UPDATES

Too Late to the Party? Some clarity on the test
for adding a party to a PI claim after limitation
expires: Doroudvash v Zurich Insurance

Plc [2025] EWCC 10

Michael Brooks Reid

MBrooksReid@tgchambers.com

The ‘standard’ test for adding or substituting parties
after expiry of limitation, CPR 19.6(2), involves a high
but clearly defined bar, requiring that the change of
party be ‘necessary’. In personal injury claims, there is a
second gateway, CPR 19.6(4), but it is imprecisely
drafted and has caused uncertainty amongst
practitioners and judges alike. In Doroudvash v Zurich
Insurance Plc [2025] EWCC 10, HHJ Holmes provided
some welcome clarity.

The Facts

The claimant, a police constable, was injured in a road traffic accident whilst
on duty in August 2017. The accident occurred whilst he was travelling in a
police vehicle driven by his colleague, P.C. Sehmi, when it collided at high
speed with a vehicle driven by a Mr Tarnowski (“T”). Both the claimantand T
were injured, and P.C. Sehmi was convicted of causing serious injury by
dangerous driving.

T brought proceedings against the Commissioner of the Police for the
Metropolis (“the Commissioner”) who admitted vicarious liability for the
tort of P.C. Sehmi, with no allegation of contributory negligence. That claim
settled.

Meanwhile, the claimant sent a claim notification to T’s insurer, Zurich
Insurance Plc (“Zurich”), pursuing a direct cause of action under the
European Communities (Rights against Insurers) Regulations 2002. In
response, Zurich admitted liability.

The claim continued in the usual way with a stay of proceedings to allow
medical evidence to be procured. As the nature of the claimant’s injuries
emerged, it became clear that the claim was likely to exceed £200,000 in
value. The claim was therefore transferred to Part 7 by consent and
pleadings were served. In its Defence, Zurich purported to resile from its
admission of liability, and in September 2023, applied for formal permission
to withdraw it.

In June 2024, Zurich’s application to resile was granted by a District Judge. At
that stage, with the 3-year primary limitation period long since expired, the
claimant sought to add the Commissioner as second defendant to the claim.
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The Law

The CPR distinguishes between applications to add or
substitute parties before and after the expiry of a
relevant limitation period. Before limitation has expired,
CPR 19.2(2) provides that:

"The court may order a person to be added as a new
party if—

(a) itisdesirable to add the new party so that the
court can resolve all the matters in dispute in the
proceedings; or

(b) (thereis an issue involving the new party and an
existing party which is connected to the matters
in dispute in the proceedings, and it is desirable
to add the new party so that the court can
resolve that issue."

The threshold is therefore relatively low. The emphasis is
on case management and ensuring that all matters
arising out of the dispute can be resolved efficiently and
consistently within the same proceedings.

A materially different approach applies once limitation
has expired.

CPR 19.6 provides:
"(2) The court may add or substitute a party only if—

(a) the relevant limitation period was current when
the proceedings were started; and

(b) the addition or substitution is necessary.
“Necessary” is defined in subparagraph (3) as follows:

(3) The addition or substitution of a party is necessary
only if the court is satisfied that—

(a) the new party is to be substituted for a party
who was named in the claim form in mistake for
the new party;

(b) the claim cannot properly be carried on by or
against the original party unless the new party
is added or substituted as claimant or
defendant; or

(c) the original party has died or had a bankruptcy
order made against them and their interest or
liability has passed to the new party.”

The necessity test is imported from section 35(5)(b) of
the Limitation Act 1980 (“the 1980 Act”) and thereis a
large body of case law, which, as HHJ Holmes found,
clearly meant that the claimant could not succeed under
CPR 19.6(2).

However, personal injury claims benefit from an
additional route under CPR 19.6(4), which provides:

(4) "In addition, in a claim for personal injuries the court
may add or substitute a party where it directs
that—

(a)

(i)  section 11 (special time limit for claims for
personal injuries); or

(i) section 12 (special time limit for claims under
fatal accidents legislation),

of the Limitation Act 1980 shall not apply to the claim
by or against the new party; or

(b)  (b) the issue of whether those sections apply
shall be determined at trial.”

That provision sits alongside section 33 the 1980 Act
(“section 33”), which permits the court to disapply the
primary limitation period in personal injury and fatal
accident claims, where it is equitable to do so.

The interaction between CPR 19.6(2), CPR 19.6(4) and
section 33 has long been unclear. In Pawley v Whitecross
Dental Care Ltd [2021] EWCA Civ 1827; [2022] 1 WLR
2577, Stuart-Smith LJ expressly identified, but declined
to resolve, the question of whether the “necessity” test
applied to applications under CPR 19.6(4).

The Decision

HHJ Holmes held that necessity did not govern
applications under CPR 19.6(4). He reasoned that
Parliament had deliberately provided for a different
threshold in personal injury claims given the availability
of the discretion to disapply limitation under section 33.
CPR 19.6(4) was clearly drafted with the section 33
power in mind, and to read in a necessity test would
undermine that structure and create unnecessary
duplication; claimants whose applications under CPR
19.6(4) failed would simply issue fresh proceedings and
invite the court to exercise the section 33 power.
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Instead, the correct test under CPR 19.6(4) is one
of desirability and fairness, taking into account the
overriding objective.

Where, under CPR 19.6, the court is in a position to
consider the merits of a section 33 application, it might
determine the issue of limitation finally and allow the
addition under CPR 19.6(4)(a). Where the court is not in
such a position, it will go on to consider whether a new
party should be added under CPR 19.6(4)(b) to allow the
limitation issue to be litigated. In the judge’s view, the
strength or otherwise of the potential section 33
application would be one of the factors to consider in
determining the desirability of allowing the addition.

In this case, it was desirable to add the Commissioner:
he had admitted liability in other proceedings, and it
would be unjust in the circumstances for limitation to
prevent the claim being pursued against him. The
Commissioner was added under CPR 19.6(4)(b), with the
limitation issue itself left to the trial, should the
Commissioner raise it.

Comment

This judgment provides some welcome clarity to the test
under CPR 19.6(4), which the author has found
problematically lacking when dealing with applications
under that rule.

However, some uncertainty remains. An application
under section 33 is generally made after the limitation
defence has been raised and is therefore on notice to the
defendant. However, it remains unclear whether an
application under CPR 19.6 is required to be on notice to
the proposed new party. If - as the judge suggested -
the merits of a section 33 application are a factor to
consider in relation to the desirability of adding the new
party, it may be argued that the proposed new party
ought to have the opportunity to be heard. On the other
hand, CPR 19.6(4)(b) preserves the limitation defence,
such that some may argue that the Court need only
consider the prima facie merits at that stage. It is
submitted that it will generally be prudent to give notice
to the proposed new party in any event. Where a litigant
seeks to add a party under CPR 19.6(4)(a), the position is
clearer; such an application will clearly need to be on
notice to the proposed new party since that the court
will need to hear full argument on the merits of
exercising its section 33 power.

By Michael Brooks Reid
MBrooksReid@tgchambers.com
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PART 36 OFFERS

Between Fixed Costs and a Hard Place: The
Early Offer Trap — Attersley v UK Insurance
Limited [2026] EWCA Civ 217

James Yapp
JamesYapp@tgchambers.com

Where a defendant makes a Part 36 offer in an ex-
Protocol case and the relevant period expires before
multi-track allocation, rule 36.20 governs the costs
consequences of late acceptance. A claimant who
accepts late is therefore restricted to fixed recoverable
costs, notwithstanding the intervening allocation to the
multi-track.

The decision fits with the general approach of limiting the escape routes
from fixed costs in the interests of certainty and predictability. It rebalances
the Part 36 regime in favour of defendants and increases the jeopardy for
claimants who receive well-judged early offers in ex-Protocol cases.

This article goes on to explore the potentially surprising interaction between
Attersley and Hislop v Perde [2018] EWCA Civ 1726, and what this might mean
for early claimant Part 36 offers.

The facts

The claim arose from a road traffic accident in 2018. It started in the RTA
Protocol but soon dropped out. Proceedings were issued in 2021. As it had
started in the Protocol, it was subject to fixed recoverable costs unless and
until it was allocated to the multi-track.

A defence was filed in March 2021. At the same time the Defendant made a
Part 36 offer of £45,000. That offer expired before allocation. The case was
allocated to the multi-track by agreement in January 2022. In May 2022, the
Defendant applied to amend to plead fundamental dishonesty.

The Claimant accepted the Defendant’s offer out of time in July 2022. The
Claimant was entitled to costs up to the date of expiry of the offer. Were
those to be the fixed recoverable costs provided for at Section IlIA of CPR
Part 45 (“fixed costs”) or costs assessed on the standard basis?

The outcome

The Court of Appeal confirmed that fixed costs applied. In so doing, they
restored the decision of HHJ Duddridge at first instance but overturned the
widely discussed decision of Stacey J ([2025] EWHC 884 (KB)).

The rules

The principal issue was “whether the costs consequences of the Claimant’s
acceptance of the Part 36 offer fall to be determined under rule 36.13...., or
under rule 36.20....” The relevant rules (as they stood under the pre-October
2023 regime) were as follows:
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36.13 - Costs consequences of acceptance of a Part 36
offer

(1) Subject to paragraphs (2) and (4) and to rule 36.20,
where a Part 36 offer is accepted within the relevant
period the claimant will be entitled to the costs of the
proceedings (including their recoverable pre-action
costs) up to the date on which notice of acceptance was
served on the offeror.

(Rule 36.20 makes provision for the costs consequences
of accepting a Part 36 offer in certain personal injury
claims where the claim no longer proceeds under the
RTA or EL/PL Protocol.)

(3) Except where the recoverable costs are fixed by these
Rules, costs under paragraphs (1) and (2) are to be
assessed on the standard basis if the amount of costs is
not agreed.

(4) Where—

(b) a Part 36 offer which relates to the whole of the
claim is accepted after expiry of the relevant
period; ....

the liability for costs must be determined by the court
unless the parties have agreed the costs.

36.20 - Costs consequences of acceptance of a Part 36
offer where Section IlIA of Part 45 applies

(1) Thisrule applies where—

(a) aclaimno longer continues under the RTA or
EL/PL Protocol pursuant to rule 45.29A(1);

(2) Where a Part 36 offer is accepted within the relevant
period, the claimant is entitled to the fixed costs in
Table 6B, Table 6C or Table 6D in Section IlIA of Part
45 for the stage applicable at the date on which
notice of acceptance was served on the offeror.

(4) Subject to paragraphs (5), (6) and (7), where a
defendant’s Part 36 offer is accepted after the
relevant period—

(@) the claimant will be entitled to the fixed costs
in Table 6B, Table 6C or Table 6D in Section IIIA
of Part 45 for the stage applicable at the date
on which the relevant period expired; and

(b) the claimant will be liable for the defendant’s
costs for the period from the date of expiry of
the relevant period to the date of acceptance.

45.29B - Application of fixed costs and
disbursements—RTA Protocol

Subject to rules 45.29F, 45.29G, 45.29H and 45.29J, and
for as long as the case is not allocated to the multi-track,
if, in a claim started under the RTA Protocol, the Claim
Notification Form is submitted on or after 31st July 2013,
the only costs allowed are—

(@) thefixed costsin rule 45.29C;
(b) disbursements in accordance with rule 45.29I.
The decision

Miles LJ gave the lead judgment. He concluded that,
where a case was within the scope of fixed costs at the
date of expiry of the relevant period, the consequences
of acceptance are governed by rule 36.20. This is so,
even in a case which is subsequently allocated to the
multi-track.

Starting with a textual analysis, rule 36.13(1) expressly
states that it is subject to rule 36.20. Therefore, where
rule 36.20 applies, rule 36.13 does not. Rule 36.20
applies where a claim no longer continues under the
RTA Protocol. Taking these provisions without more, the
case would fall within rule 36.20.

On the first appeal, Stacey J had concluded that it was
necessary to read the provisions together with rule
45.29B. She held that the effect of Qader v Esure Services
Ltd [2016] EWCA Civ 1109 was to disapply the fixed costs
regime altogether upon multi-track allocation. Miles LJ
did not agree. There was no discussion of Part 36 in
Qader. Moreover, in Ho v Adelekun (No. 1) [2019] EWCA
Civ 1988, Newey LJ had said “...the more natural
interpretation of CPR 45.29B might be thought to be that,
where a case is transferred from the fast track to the
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multi-track, the fixed costs regime ceases to apply
prospectively, not in relation to the past costs, incurred
when the case was in the fast track”.

Miles LJ also considered the purpose of Part 36. A
defendant making a Part 36 offer shifts costs risk to the
claimant. That operates most effectively if defendants
can be confident their liability is capped at the fixed
costs applicable when the offer expires, not an uncertain
amount that might depend upon later events outside
the parties’ control (i.e. allocation). Moreover, it would
be surprising if a claimant who accepts an offer late
should be entitled to more costs than a claimant who
accepts on time.

Unresolved issues

Miles LJ identified two unresolved questions. He
declined to express a concluded view upon either but
suggested they might warrant attention from the Rules
Committee:

i) How do the rules apply in an ex-Protocol case
which had already been allocated to the multi-track
when an offer was made? Miles LJ suggested
resorting to rule 36.13 in this scenario might be
thought to be the most coherent solution.
Accordingly, the claimant would be entitled to
standard costs. This would accord with what might
be considered the conventional view, but the fact
that it has been left open is likely to encourage
argument on the point.

ii) What about those cases where an offer is made
before multi-track allocation but expires post-
allocation? Miles LJ did not offer a view on this. The
ratio of Attersley might suggest the costs regime
should be decided by when the offer expired, in
which case costs should be assessed not fixed.
However, this would sit uneasily with arguments
about defendants having certainty as to the regime
that will apply when making an offer.

What about claimant offers?

Claimant Part 36 offers were not discussed expressly in
Attersley. Where a claimant makes a Part 36 offer pre-
allocation in an ex-Protocol case, the combined effect of
Attersley and Hislop v Perde appears to produce a
striking result; the defendant can accept that offer late,
even post-allocation, without any meaningful costs
penalty. The claimant is restricted to fixed costs whereas
the defendant faces no sanction for delay.

If this is the correct interpretation, it would suggest a
balancing of the Part 36 rules in favour of defendants.
Making early offers, and leaving them open post-
allocation, would be more appealing for a defendant
than a claimant. A defendant making an early offer
could ‘lock in’ the more advantageous costs regime
(fixed costs) once and for all. A claimant making an early
Part 36 offer would be forced to lock himself into the less
advantageous fixed costs regime.

According to Attersley, where a case is subject to fixed
costs when a Part 36 offer expires, “the consequences of
acceptance of the offer are governed by rule 36.20 rather
than rule 36.13, even in a case which is subsequently
allocated to the multi-track”

The consequences of late acceptance of a claimant’s
offer are not expressly set out in rule 36.20. However, in
Hislop, the Court of Appeal held that “in a fixed costs
case, .36.20 applies where an offer is accepted late, and
that r.36.13 does not apply at all’. In Hislop a defendant
had accepted a claimant’s offer out of time. The
claimant was only entitled to fixed costs up to the date
of acceptance. The net effect is that defendants can
accept claimant offers late in a fixed costs case without
any real penalty unless exceptional circumstances can
be shown under rule 45.29J.

The answer for the unhappy claimant might lie in the
“exceptional circumstances” jurisdiction under rule
45.29J which allows an escape from fixed costs. A full
exploration of this provision is beyond the scope of this
article. However, as is made clear in Hislop, there is no
presumption that a defendant’s late acceptance alone
will always be regarded as exceptional. “A long delay
with no explanation may well be sufficient to trigger
r.45.29J; a short delay with a reasonable explanation will
not.”

There are, as ever, arguments the other way. An
authoritative decision on these points will be awaited
with interest.

Implications

Attersley represents a rebalancing of the Part 36 regime
in favour of defendants in ex-Protocol cases. Certainly,
it rules out any tactical attempts by claimants to delay
acceptance in the hope of achieving a better costs
outcome.
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From the point of view of defendants, making offers pre-
allocation in cases destined for the multi-track is more
attractive than ever. Making a generous early offer,
which will be subject to fixed costs if accepted, may be
more attractive commercially than making a lower offer
at a later stage when costs would be assessed on the
standard basis.

Claimants receiving competitive early offers will find
themselves on the horns of a dilemma. A case which has
left the Protocol and is bound for the multi-track may
have increased in value from an initially low level. The
medical evidence may be incomplete. The true value of
the case may be difficult to assess. It will be important to
review such offers carefully in every case given the
implications of late acceptance.

There may be unintended consequences. Claimants
who receive early offers which later appear attractive
may be more inclined to proceed to trial rather than
accepting those offers out of time.

An eye on the future

This article has concentrated upon the old rules which
applied at the time. Similar rules exist in the new post-
October 2023 regime: rules 36.23; 45.44 (fast track); and
45.50 (intermediate track). It remains to be seen whether
the effects of Attersley will be broader still.

By James Yapp
JamesYapp@tgchambers.com
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PART 36 OFFERS

Liability Split Offers Can Be Used to Encourage
and Incentivise Settlements: Smithstone v
Tranmoor Primary School [2026] EWCA Civ 13

Anthony Johnson
AnthonyJohnson@tgchambers.com

Anthony Johnson considers the lessons that
practitioners can learn from the Court of Appeal’s recent
decision in Smithstone, with a particular focus on the
key question of in which circumstances a liability split
offer can engage the provisions of CPR 36.17(4).In this
case, the consequences were not triggered as the
Claimant accepted a monetary settlement without
liability ever being determined.

The Court of Appeal has recently considered yet another claim relating to
liability split Part 36 offers and the circumstances in which adverse
consequences can apply. One case in that line is Seabrook v. Adam [2021]
EWCA Civ 382 where | represented the successful Respondent. Like
Seabrook, Smithstone is an example of a case that started out in the lower
reaches of the Fast-Track and found its way to a precedent-setting second
appeal. Whilst the Court of Appeal’s conclusions will be of relevance to all
practitioners dealing with cases in which liability is in dispute, they will be of
particular interest to litigators dealing with Fast-Track claims, where beating
a Part 36 offer can be the key to recovering standard costs on the indemnity
basis rather than being restricted to limited fixed costs.

The Facts

The claimant, a ten-year-old boy, brought a claim in respect of a minor injury
sustained at the defendant school. The claimant alleged that his injuries
were caused by the defendant’s negligence and/or breach of the Occupiers’
Liability Act 1957. The defendant denied liability, and also alleged
contributory negligence on the part of the claimant in the alternative.

The claimant put forward two offers: (i) a pre-issue offer to accept a 90:10
liability split in his favour; and (ii) a post-issue without prejudice offer to
settle quantum for a global sum of £3,500. Neither were accepted.

The case settled for £2,650 on the morning of a Fast-Track trial. The quantum
offer of £3,500 was, therefore, not engaged, but the claimant’s
representatives argued that the liability offer had been beaten. As the
claimant was a child, the settlement had to be approved by the Court
pursuant to CPR 21.10, which was dealt with before the judge that the trial
had been listed in front of.

Having approved the settlement, DDJ Khan turned to the contentious
question of costs, ultimately accepting the defendant’s case that fixed costs
should apply on the basis that the Part 36 regime was not engaged.

More than three years later, the claimant’s first appeal was dealt with by HHJ
Baddeley, who dismissed it on the basis that he was bound by the decision
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in Mundy v. TUI UK Ltd [2023] EWHC 385 (Ch) where
Collins-Rice J. had considered that the provisions of CPR
36.17 were fundamentally incompatible with liability-
only offers and that CPR 36.17 costs consequences
would only apply where there was an offer that was
quantifiable in money terms.

The claimant appealed to the Court of Appeal on the
following bases:

(i) The DDJ had erred in law in not allowing the
claimant the CPR 36.17(4) costs consequences;

(i) Mundy was decided per incuriam; and
(iii) Confining the claimant to fixed costs was unjust.
The Decision of the Court of Appeal

Bean LJ (with whom Phillips LJ and Stuart-Smith LJ
agreed) gave the lead judgment of the Court of Appeal
on 16.01.26, in which he identified four discrete
questions for determination:

i) Was there a ‘judgment’ for the purpose of CPR
36.17(1)?

ii) If so, can a 90:10 liability split offer engage the
provisions of CPR 36.17(4)?

iii) If so, on the facts of the index case, was the
outcome “at least as advantageous to the Claimant
as the proposals contained in the Claimant’s Part 36
offer”? and

iv) If not, was it unjust to confine the Claimant’s
solicitors to recovering fixed costs?

The Court was not particularly troubled by the question
of whether or not there had been a judgment. The Court
had sealed a document in Form N24, ‘General Form of
Judgment or Order’, which approved the settlement and
directed payment of damages and costs. Bean LJ held at
para.30 of his judgment that there was no doubt that it
was “both a judgment and an order and any attempt to
distinguish between the two terms in describing it is
misconceived.” He noted that CPR 40 does not draw a
distinction between ‘judgments and orders’ and that the
wording of N24 reflected the fact that the two terms
were often used interchangeably.

In relation to the key question of whether a 90:10 offer is
capable of engaging the provisions of CPR 36.17(4), Bean
LJ set out at para.34 that:

“Whether litigation is complex and of high value, or
straightforward and of relatively modest value, the
courts should, and the Civil Procedure Rules do,
encourage settlement of specific issues where the
case as a whole cannot be settled. In a case where
liability is to be tried before quantum the benefits of
a liability-only offer in saving costs and court time
are obvious. But even in a fast track case where all
contested issues will be resolved by a district judge or
deputy district judge in the course of a single
hearing, liability-only or quantum-only offers are still
to be encouraged.”

The Court agreed with the claimant’s representatives
that Mundy had been decided obiter and per incuriam
and did not accept it on the issue of principle. Bean LJ
strongly implied that the reason that it had been
wrongly decided is that Collins-Rice J. had not been
referred to two highly relevant authorities: Huck v
Robson [2002] EWCA Civ 398 and Broadhurst v Tan [2016]
EWCA Civ 94. The decision that Mundy was wrong in
principle appears to have been particularly influenced
by the judgment of Dyson MR in Broadhurst, where he
observed that the policy aim underpinning CPR 36.17
was to provide claimants with “generous incentives to
make offers” and defendants “with countervailing
incentives to accept them.”

Unfortunately, however, succeeding on that point of
principle was not sufficient for the claimant to succeed
on the appeal in the instant case because the Court went
on to consider that an insurmountable difficulty that he
faced was that liability had never been determined and
the case had settled without any finding on liability
(whether an admission or a judicial finding). Bean LJ set
out at para.36 that:

“The difficulty for the Claimant's solicitors on the
facts is that liability was never determined. If the
Defendant had admitted liability or DDJ Khan had
tried the case and found the Defendant 100% liable,
there would be a case for awarding the Claimant,
pursuant to CPR 36.17, costs relating to the issue of
liability from the date of the Claimant's 90:10 offer.
But that is not what happened. It cannot be said
that the outcome of the case was a finding, even on
liability, more advantageous to the Claimant than
a 90:10 apportionment of liability. | therefore
consider that CPR 36.17(4) does not apply on the
facts of this case and that DDJ Khan was right to
decide that the Claimant's solicitors were limited
to recovering fixed costs.”
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Having dealt with that point, the Court gave short shrift
to what was described as the claimant’s ‘fallback’
position that confining him to fixed costs was an unjust
result. It was pointed out that there were no other
reasons put before the Court to depart from the fixed
costs regime. It was noted that Stanley Burnton LJ had
held in Webb v. Liverpool Women’s NHS Foundation Trust
[2016] EWCA Civ 365 that “the burden of showing that the
usual consequences of Part 36 will be ‘unjust’ presents a

22

‘formidable obstacle’
Learning Points for Practitioners

The main point that practitioners need to take away
from Smithstone is that Mundy was wrongly decided and
can no longer be considered good law. Claimants can
have greater confidence in the use of liability split offers
as an additional tool in their arsenal. Defendants must
be careful to evaluate such offers on their merits rather
than dismissing them outright, heeding the words of
Bean LJ (and Dyson MR in Broadhurst) that the system is
designed to be used to settle cases.

However, a liability split offer is only going to ‘bite’ if
the issue of liability is determined at trial (it is presumed
that liability would never be admitted in full where a
split liability offer was on the table and no defendant
would agree a split that it did not need to where it meant
facing adverse Part 36 consequences). As in other cases
such as Seabrook, the higher Courts have been
consistently unwilling to accede to any argument that

a global financial settlement can be assessed in liability
terms, i.e. that the Court can estimate or calculate

what percentage split a global settlement was intended
to represent.

The writer suspects that, rather than leading to an influx
of liability split offers being accepted or bettered at trial,
itis much more likely that an increase in the use of such
offers in low value cases (that have fallen out of favour
post-Mundy) will result in the economics of continuing to
trial being unaffordable for defendants if they face a risk
of losing 100% on liability, or else being left with a split
less favourable than offered by the claimant. It may well,
therefore, be that one of the main take-aways from the
judgment is that it encourages claimants and
defendants to make effective global, financial Part 36
offers, especially in low value cases where the costs of
an unsuccessful trial can be disproportionate, and
especially in cases involving a child or protected party
where a judgment is usually mandatory due to the
requirement to approve out-of-Court settlements.

By Anthony Johnson
AnthonyJohnson@tgchambers.com
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PART 36 OFFERS

A Change Of Mind Is Not A Change Of
Circumstances When Trying To Withdraw A
Part 36 Offer: Chinda v Cardiff & Vale
University Health Board [2025] EWHC 2692 (KB)

Andrew Ratomski

AndrewRatomski@tgchambers.com

This is an important case on the change of
circumstances test to be applied under rule36.10(3)
when considering whether or not to permit a party to
withdraw a Part 36 offer within the relevant period. The
case confirms that the court will be very slow to
intervene where a party seeks to withdraw a Part 36
offer early especially if accepted and will scrutinise the
circumstances in which the offer was made and the
evidence of any change of circumstances carefully
including a party’s vulnerability. The case is a sage
warning that experienced personal injury practitioners
are expected to be familiar with the complete
provisions of Part 36 when taking instructions on and
making Part 36 offers to settle where a lump sum versus
Periodical Payment Orders are being considered.

Introduction

This is an important case on the circumstances in which a party will be
granted permission to withdraw a Part 36 offer within the relevant period of
21 days. Rule 36.10 provides the mechanism for withdrawing a Part 36 offer
and the Claimant in this case applied to do just that. The application was
opposed and the Judge refused the Claimant permission to withdraw his
offer and bound him to the Defendant’s acceptance of it.

The parties

The claim arose from a delay in the diagnosis of spinal tuberculosis resulting
in neurological injury following the Defendant’s failure to arrange MRI
scanning during an emergency department attendance on 4 August 2020.
The Claimant was an adult male aged 35 at the time of this hearing who was
essentially paraplegic and wheelchair bound. He suffered from significant
neuropathic pain, paraesthesia and burning sensations in his back and lower
limbs. He also suffered from bladder, bowel and sexual dysfunction. He
suffered a syrinx and his neurosurgery expert considered there was a small
but material risk he may suffer a deterioration in the neurological
functioning of his upper limbs and in his bladder, bowel and sexual
dysfunction.

©TGChambers | Issue 4 | July 2026 | 74

www.tgchambers.com Return to index


mailto:AndrewRatomski@tgchambers.com

Procedural History

An admission of breach was made pre-action and
proceedings were issued on 31 March 2023 and further
admissions of causation were made in the Defence
dated 6 June 2023. A quantum trial was set down for 2
October 2025.

On 1 July 2025 the parties attended a round table
meeting with solicitors and counsel. No settlement was
reached on this occasion as the Claimant wished to
settle the claim on a provisional damages basis but had
not intimated such a claim previously. At the meeting it
was agreed the Claimant would propose terms.

The Part 36 Offers

The following day, on 2 July 2025, the Claimant’s
solicitors made a Part 36 offer including a retained lump
sum, a variable periodical payments order and an order
for provisional damages.

Six days later, on 8 July 2025, the Claimant’s solicitors
put the Defendant’s solicitors on notice that the
Claimant wished to withdraw this Part 36 offer, but the
offer was then accepted on 22 July 2025.

The Claimant made a second offer in writing on 28 July
2025 on the basis of settling his claim for a lump sum

award and an order for provisional damages calculated
on the basis of a previous offer made by the Defendant.

The application notice to withdraw the 2 July 2025 Part
36 offer was dated 29 July 2025. It was common ground
at the hearing before Senior Master Cook that the
Defendant had accepted the Claimant’s Part 36 offer
before the expiry of the relevant period and so the
Claimant needed the court’s permission to withdraw it
under rule 36.10(2)(b).

The test under that provision was whether there had
been a “change of circumstances” and whether it was “in
the interests of justice to give permission”. The Judge was
referred to Retailers v Visa [2017] EWHC 3606 (Comm)
concerning this very issue where Sir Jeremy Cooke
accepted that a change of circumstances meant
something more than “...a change in the parties’
evaluation of known or existing facts or evidence. There
must be new evidence which puts a wholly different
complexion on the case or a judge in judicial outlook by a
judicial decision...what is envisaged is some radical
alteration in circumstances” to justify departing from the
valuation placed on the case when the offer was made
(see paragraphs 37 to 38).

The Claimant’s counsel also placed emphasis on
references to vulnerability in the over-riding objective
and to Practice Direction 1A concerning the same. The
Claimant’s own evidence was that he had been
exhausted after the settlement meeting and he preferred
a lump sum because the periodical payment timeframe
was too long and he wanted to put the claim behind him
and he would rather invest the lump sum rather than
only a portion of it.

The Claimant relied on the fact that the lump sum offer
of £7,350,500 was identical to a lump sum made by the
Defendant at the round table on 1 July 2025 and that it
was the Defendant’s own assessment such an offer was
a fair valuation of the fully capitalised award. The
Claimant also relied on the 29 July offer being more
favourable to the Defendant in terms of provisional
damages which it made no provision for. The Claimant
also argued there was no suggestion that if permission
to withdraw was granted, then the case would not still
be settled along the lines of the roundtable meeting.
Overall, the Claimant relied on these factors in addition
to the Claimant’s medical vulnerability affecting his
participation in proceedings as amounting to a change
of circumstances.

The decision

The Judge had regard to the considerable emphasis that
had been placed on the Claimant’s vulnerability and
considered that the amendments to the over-riding
objective having regard to vulnerability were an
extension of the principle of equality of arms and went
to the party’s effective participation in proceedings. He
observed it had not been suggested previously that the
Claimant was vulnerable in respect of providing
instructions to his representatives.

The Judge referred to the highly prescriptive self-
contained procedural code of Part 36 and considered
that “certainty and predictability” were vital when
applying its provisions. He also observed it was not
asserted that the Claimant lacked the capacity to make
the Part 36 offer which was made on his behalf by his
solicitors.

The Judge accepted the Defendant’s submission that
there had been a change of mind by the Claimant rather
than a change of circumstances and to hold otherwise
would introduce unacceptable uncertainty. The Judge
found there was on these facts no significant alteration
of the circumstances surrounding the case as identified
in the caselaw to justify the Claimant departing from his
valuation of the case. He also rejected the Claimant’s
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contention there was in fact no difference between the 2
July offer providing for periodical payments and the
later lump sum offer. Unsurprisingly, the Judge
recognised that a periodical payment order avoids
under or over compensation where a claimant’s life
expectancy has been impaired by his injuries.
Permission to withdraw the offer was declined.

Conclusion

The Judge commented that “parties and their advisors
need to know where they stand when offers to settle are
made or considered” when considering the certainty Part
36 requires. The Judge considered the Claimant was
well advised and had drawn up the offer terms following
the settlement meeting and having reflected on it
carefully. There is a clear presumption in his decision
that the Claimant and his advisers knew the effect of the
offer they were making.

This case illustrates how important it is to ensure
instructions to make an offer are clear and that the client
understands the merits and trade offs of the settlement
terms proposed. As this case highlights, the bar for
persuading a judge there has been a change of
circumstances will be very high indeed and
reconsideration of the trade-offs between a lump sum
versus periodical payments or an option for provisional
damages are not themselves likely to be sufficient.

By Andrew Ratomski
AndrewRatomski@tgchambers.com
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